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Did the United States Patent (Exhibit VI, JA 25-28) convey the 
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minerals beneath the surface of the soil described therein to the patentee? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 

I 

| . 

No. 12, 903 
TERRY I. BLUE 

Appellant 
vs. , 

DOUGLAS McKAY 

i 

i 

Appellee 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

i 

1. The jurisdiction of the court below was based upon 60 Stat. 242 
Sec. 9; Title 5, Sec. 1009 U. S. C. A., Par. 1. Complaint (JA 1). 

i 

2. The jurisdiction of this Honorable Court is based upon C. 646, 

62 Stat. 929; Title 28, Sec. 1291 U.S.C.A. 

i 

i 

l 

] 

| 

STATEMENT OF THE CASE 

i 

Appellant’s predecessor in interest filed an application for an oil 

i 

and gas lease covering land described in a United States Patent (Exhibit VI, 

i 

JA. 25). The patent was issued in proceedings to confirm to a Mexican 
grantee lands to which he held title under Mexican law at the date of the 
Treaty of Guadalupe Hidalgo. Appellant contended that title to the minerals 
did not pass by the Patent but vested in the United States by cession. The 
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Secretary denied the application on the grounds that title to the minerals 
passed to the grantee of the United States Patent (Exhibit VI, supra). The 
ruling became final (Defendant's Exhibit 2 , JA. 30). Appellant brought 
a Declaratory Judgment proceeding to review the action of Appellee. 
(Complaint, JA. 1). The Honorable District Court decided for the defend¬ 
ant and appellee herein (Decision and Judgment, JA. 68-82). Appellant, 
feeling aggrieved, appealed. 

STATUTES AND TREATIES INV OLVED 

Treaty of Guadalupe Hidalgo, February 2, 1848, 9 Stat. 922. 
Protocol of Queretaro, May 26, 1848. Act of March 3, 1851, 9 Stat. 631. 
Mineral Leasing Act of February 25, 1920; 41 Stat. 437, 441; 30 U. S. C. 
182, 226. 


STATEMENT OF POINTS 

1. The evidence does not support the decision. 

2. The District Court erred in holding that the United States Patent 
involved was a conveyance rather than a confirmation of title. 

3. The District Court erred in applying considerations of time, 
equitable estoppel, and considerations of public policy in maintaining the 
"status quo" against a sovereign. 

4. The District Court erred in holding that the United States 
officials involved in the Confirmation Proceedings which resulted in the 
United States Patent had the power to convey the minerals. 

5. The District Court erred in determining that Appellant was not 
entitled to the relief he sought. 


SUMMARY OF ARGUMENT 

i 

The confirmatory proceedings resulting in the United States Patent 
involved only surficial rights in the land involvedL The Patent most be 

read in the light of Mexican law under which minerals were owned by the 

. » . * 

Sovereign. The Patentee did not claim the minerals under appropriate 
proceedings under Mexican law. He merely sought a Rancho to which he 
had acquired title under Mexican law. The United States officials had no 
power to convey more than the Patentee owned under Mexican law. The 
minerals not being in private ownership at the time of the Treaty of 
Guadalupe Hidalgo passed to the United States by cession and became part 
of the Public Domain. They have never been conveyed and still belong to 

the People of the United States. 'j 

* ■ * ' * * '•» 

i - . : 

! „ ' ^ 

* | . 

J * ... 

ARGUMENT •j 


The facts in this case are not in dispute. The evidence is wholly 

» . J . . .’*•*> 

documentary. The issue can be simply stated, I. e. Did the United States 
Patent (Exhibit VI, JA. 25) convey the minerals beneath the soil in the land 
described to the patentee ? Appellee contends that it did. Appellant 

. ;i* '*-'•* * 

contends that it did not - " 

If Appellee is right, Appellant's application for an oil lease was 
properly denied. f ~ „ 

If Appellant is right, the denial of the application was erroneous and 
should be so held in this action. It is conceded that mandamus will not lie 
to compel the agency to exercise its jurisdictioni in a particular way. But 
mandamus will lie to compel an agency to exercise its jurisdiction u nd e r 

the law declared in this cause and to prevent its exercise for unlawful 

. ■ . U - ‘ 

reasons. -j 

■ . 

• • . .4 . '.- 


i 
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The Patent Confirmed and Did Not Convey 


History proves that the whole proceeding under which the Patent 
issued in execution of the Decree was one of confirmation and not of grant. 

First the Treaty of Guadalupe Hidalgo provided for the protection of 
property in the ceded territories which was then held by individuals under 
prior grants from Mexico and Spain. The clarifying Protocol of Queretaro, 
May 26, 1848, was specific on the point as follows: 

"The American Government by suppressing the 
Xth Article of the Treaty of Guadalupe did not in any 
way intend to annul the grants of land made by Mexico 
in the ceded territories. These grants, notwithstand¬ 
ing the suppression of the article of the Treaty, pre¬ 
serve the legal value which they may possess; and the 
grantees may cause their legitimate titles to be 
acknowledged before the American tribunals. 

"Conformably to the law of the United States, 
legitimate titles to every description of property 
personal and real, existing in the ceded territories, 
are those which were legitimate titles under the 
Mexican law in California and New Mexico up to the 
13th day of May 1846 and in Texas up to the 2nd day 
of March 1836." 

The Treaty and the Protocol merely promulgated in positive law the 
property rule of the "jus gentium", centuries old, which was applicable to 
property held in private ownership in territory where by cession or 
conquest, a change of sovereigns took place. 

The rule established by Treaty and Protocol then was enacted into 
law, Act of March 3, 1851, 9 Stat. 631. Pertinent excerpts from the Act, 
together with an epitome of Section 9, are as follows: 

"An Act to ascertain and settle the private Land 
Claims in the State of California. 


"Sec. 8. And be it further enacted that each and 
every person claiming lands in California by virtue of 
any right or title derived from the Spanish or Mexican 
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government shall present the same to the said 
commissioners when sitting as a board, together 
with such documentary evidence and testimony of 
witnesses as the said claimant relies upon in support 
of such claims; and it shall be the duty of the 
commissioners when the case is ready for hearing, to 
proceed promptly to examine the same upon such evi¬ 
dence and upon the evidence produced in behalf of the 
United States and to decide upon the validity of said 


claim, and, within thirty days after such decision is 
rendered, to certify the same, with the reasons on 
which it is founded, to the District Attorney of the 
United States in and for the District in which such 
decision shall be rendered. 


"Sec. 9. Provides for a Court .Review in the 
District Court of the United States, and an appeal to 
the United States Supreme Court. 


T, Sec. 11. And be it further enacted, That the 
commissioners herein provided for, and the District 
and Supreme Courts on deciding on the validity of any 
claim brought before them, under the provisions of this 
Act, shall be governed by the Treaty of Guadalupe 
Hidalgo, the law of the nations, the laws, usages and 
customs of the government from which the claim is 
derived, the principles of equity, and the decisions of 
the Supreme Court of the United States, so far as they 
are applicable. 


"Sec. 15. And be it further enacted, That final 
decrees rendered by the said commissioners, or by . 
the District or Supreme Court, or any patent to be s 

issued under this Act, shall be conclusive between the 
United States and said claimants only and shall not 
affect the interests of third persons. " 

■ “ ' * ' * s ‘ ■ •. 

• i * 

Thus it will be noted that it was property held in private ownership 

i • 

under titles derived from Spain and Mexico which was the subject matter 

of the pertinent sections of the Treaty and Protocol and of the Act of 

. I ■ - ■ • ’ -* 

March 3, 1851 (supra). As shown above, the commissioners were 


i 
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specifically enjoined to apply appropriate Spanish and Mexican law in 
deciding the claims to be presented. 

Now it is necessary to digress from the chronological development 
to emphasize a distinction between the laws of the United States and those 
of Spain and Mexico in the treatment of minerals. Under the laws of the 
United States, minerals within the soil belong to the owner of the surface. 

Under Spanish and Mexican law the owner of the surface did not own 
the minerals beneath. 

The Supreme Court of the United States announced the rule in the 
case of Castillero v. United States, 67 U. S. 532, 2 Black 17, 17 L. ed. 
360. The portion of the lengthy decision to which reference is made is 
at Page 379, and 381, L. ed. 

". . . the ownership of a mine under the Mexican 
law was not the ownership of the land in which the mine 
was situated; *** it was simply the ownership of the 
right to take from the soil the minerals therein to be 
found, and was recognized as a right, severed from all 
public and private land which was vested in the sovereign 
and which did not pass by a grant of land, and was cap¬ 
able of being acquired only by a title from the sovereign 
power, wholly distinct from the title to the land. 

”***Mines, under the Mexican law, may be the 
subject of rightful ownership, distinct from the land as 
such for agricultural or other ordinary uses. Owner¬ 
ship of a mine, however, as secured under the mining 
ordinance by registry and juridical possession, does 
not consist alone in the right to take from the soil the 
minerals therein to be found, but it also embraces, if 
necessary to the working of the mine, a right to the 
exclusive possession and use of the surface of the land 
for an indefinite period within the boundaries of the 
pertenencies appertaining to the mining right or privi¬ 
lege. Such rights are by law regarded as severed from 
private land and also from public land when granted by 
the usual forms of conveyance for agricultural or other 
ordinary purposes. Gamboa, by Heathfield, p. 132, 
sec. 5. Rights to a mine not registered can only be 
acquired from the sovereign power, and it is true, as 
contended by the United States, that the forms of such 
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a conveyance are wholly distinct from those employed V ' 

in the ordinary process of granting lands. Another ■ * ■ . /\ 

branch of the same proposition, not yet reproduced, 

may also be admitted in the same qualified sense. ' ' 

Mining rights under Mexican laws, undoubtedly, are 

usually held upon conditions not affecting the title to 

the land as derived under the ordinary conveyances, 

and it is also true that such rights may be acquired 

and held by others besides the owner of the land under 

the ordinary grants, and that such rights are termin- k T - \ 

able when by their use the minerals contained in the 

soil are wholly removed ...” v : * • 


"Properly speaking, says Gamboa, the register ; 
is the book in which deeds and grants are entered for 
perpetual remembrance thereof, so that if they be ■ J " 

lost, tom or defaced, or if any question be raised as /: * 
to their identity or authenticity, recourse may be had 
to such book. Registry, says the same author, is the 
basis of a title to a mine, and the attributive cause of 
the subjects rights of property in it; the Crown having 
subjected the proprietor to this obligation when he f 
made the mines common, so that ’no mine can be law¬ 
fully worked until registry is made, without which it 
is liable to be registered by any other person; the 1 
form of the ordinance not having been complied with. ’ ■ 

Although that commentary was written before the date , 
of the ordinance which must furnish the guide in this 
case, still the views of the writer have an ,important > 
bearing upon the questions presented, as showing the 
universality of the rule, that not even the discoverer 
can acquire any title to a mine without registry. ” 

» . .'T ..... *1 ¥ % •*»,-« „ m 

• „> .. *• »'{.< , .* . ‘ fc - .1 * . - 

The pattern and procedure set up was for one purpose and one pur¬ 
pose only, i. e., to segregate the property in the ceded Territories in two 
classes: ! 

i * „ 

, U ^ ^ . T* + * • m* K 

(a) Property in private ownership to which the United States 

• ♦ j 

government had no claim. j- 

(b) Property belonging to the Sovereign Government of Mexico 

4. * . 

which had passed to the United States by cession. 

■* .1 4 * r 

- I * * * , ^ . % 

Thus, if at the time of cession Mexico or its predecessor, Spain, 
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had conveyed its interest to a private person, the United States confirmed 
that title in which it never had an interest. If conversely the Mexican 
Sovereign had title at the time of cession, the United States acquired it by 
virtue of cession. 

Mexican land claimants could only secure confirmation of such 
titles as they already owned. The confirmatory proceeding could not 
convey additional property. The property to which the claimant received 
a confirmatory patent was limited to the amount of his claim. He could 
get less than he claimed. He could not get more. 

This principle was announced by the Supreme Court of the United 
States in the case of Brown v. Brackett, 21 Wall 387, 88 U. S. 398, 

22 L. ed. 622. In this case, an attempt was made to extend the ’’confirm¬ 
ation” so as to include additional property which was not in the claim. 

Two separate statements of the rule were made: 

(a) "*** confirmation covered nothing and pro¬ 
tected nothing beyond the claim asserted. ” 

(b) "Every confirmation is limited by the extent 

of the claim made. " 

Hence to ascertain the extent of the title to which the confirmatory 
patent is effective, we must examine the "claim. " 

An examiration of the "claim" shows that the claimants asked for 
confirmation of their title to a "Rancho", not to a mine. Title to the 
"Rancho" was confirmed, and nothing more. The proceedings show that 
at the time of cession, the claimants owned a "Rancho". The Sovereign 
Government of Mexico owned the minerals below the surface. Cession did 
not change the title to the "Rancho". Title to that having already vested in 
the claimant, remained in the claimant and the United States Government 
confirmed this fact in confirmatory proceedings. 

Title to the minerals did change from the Sovereign Government of 
Mexico to the Sovereign Government of the United States, by cession. 


I 


Section 13 of the Act of March 3, 1851 (supra) provides that all rights 
in the Mexican grants which were not legally confirmed "Shall be deemed 
held and considered as part of the Public Domain of the United States. M 

And this title still remains, although the enjoyment of that title has 

i 

been diluted and eroded by many trespassers. 

The people of the United States own those minerals although their 

i 

agents have permitted many thieves to break through and steal. In fact, 
the ancient trespassers, in this and in many similar instances, have 
become so numerous, so arrogant, and so strong, that the wrongs are 
openly proclaimed to have ripened into rights and the agents of the United 
States Government, admittedly merely Trustees for the People, have 
lined up on the side of the trespassers to deny the rights of their own 
Beneficiary. 

Construction of The Patent 

The position of the Appellee may be epitomized by the maxim: 

* 

"A patent 1 s a patent, and that’s that. M Most maxims encounter exceptions, 
and serious ones are encountered in this case. In the first place, the 
patent here is merely a link in the chain of a particular statutory proced¬ 
ure applicable to a particular confirmatory proceeding. It was only 
property not owned by the United States and to which the United States 
asserted no claim that was involved. In these proceedings there existed 
no power to convey . Only the power to confirm was involved. Confirma¬ 
tion was United to the "claim". When a government official has the power 
to act and makes a mistake, policy often binds the principal by the author¬ 
ized act of the agent. But when an official who has no power to act, does 
so anyway, he merely performs a void act, and the principal is not bound. 

Seemingly conflicting cases on the interpretation of United States 
Patents have been reconciled by the doctrine of Langdeauv. Haynes , 

21 Wall 521, 88 U. S. 521, 22 L. ed. 606. It was therein held that: in the 
legislation of Congress a patent has a double operation. It is a conveyance 


i 
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by the government when the government has any interest to convey; but 
when it is issued upon the confirmation of a claim of a previously existing 
title, it is documentary evidence only, having the dignity of a record of 
the existence of that title, or such equities respecting the claim as justify 
its recognition and confirmation. 

"The subsequent clause of the Act providing for 
the issue of a patent to the claimants when their claim 
was located and surveyed, took nothing from the force 
of the confirmation. " 

It may with equal force be asserted that the patent added nothing to 
the claim. 

This doctrine has been followed in 18 subsequent decisions of the 
Supreme Court of the United States, and is the authority for numerous 
decisions in the lower courts of the United States and in the Supreme Courts 
of the several states. 

In Joplin v. Chachere , 192 U. S. 94, 48 L. ed 359, the doctrine was 
re-affirmed and the seeming conflict in the law regarding the effect of a 
United States Patent was reconciled. 

A B 

Where the U. S. conveyed something, Where the U. S. merely 
it is the conveyance o r transfer of confirmed , the patent is just 

title. " documentary evidence. 

Appellant will not prolong this brief with quotations from the 
proceedings involved (Exhibits I to VI, inc., JA.12 - 25). They must be 
read in order to comprehend the whole picture. 

All the documents reveal the purpose and extent of the proceeding 
to have been one of "confirmation", and not of "grant". A few instances 
from the Patent of the confirmatory character of the Patent will suffice to 
reveal its nature. 


After reciting the Act of Congress which gives authority for the 


Proceeding to "ascertain and settle land claims, Tt the Patent recites: 

(1) that the grantees filed their petition in which the petitioners 

, 1 * * 
’’claimed the confirmation of their title. ” 

t . • 

j ■ ■, . . • • 

(2) that the title of petitioners is valid, and that it is "therefore 
decreed that the same be confirmed to them to hold and possess the same 

- . • - • * ' ' * • * s - i \ V \ ' . • . 

as tenants in common in the respective shares and proportions which ~ 
they hold in and to the premises hereby confirmed, by title adduced 

’ J' * I * «*' » ^ I *• • ’ »■ • 

Christine Dominguez deceased (i. e., by title derived under Spanish and 
Mexican law). 


(3) It being the intention to confirm, etc., to each the respective 

! * , ' 

title held by him at the time of his becoming a party to this proceeding 
derived from the sources mentioned (i. e., Spanish and Mexican law). 

(4) Later the patent recites again the decree by which the * . . 

Commissioners and the Court recognized and confirmed the title claim 

of (grantees). - : 


(5) Later the patent recites certificate of surveyor who certifies 

that "under and by virtue of the said confirmation", etc., the grantees 
are entitled to a patent. ■ r. - ' ^ 

'.'.if- .. ' . . ' - V • *' . 

(6) Later in the words of conveyance they again refer to file Act; 

to the fact that the grantees get the respective shares and proportion which 
they held in the premises by title deduced from Cristobel Dominguez . 

I * - 1 ■* f- 

(Spanish-Mexican grant) and state that "the confirmation of this claim and 

• • ; 1 «“ • , i» * 

* • , | « , j' 

this patent shall not affect the rights of third parties. " , v v s 

* * . ’■ * # . | ,y ’ * * ri- *, ' *>* J ** ' - ?♦ 

• i • - • * 

Present Condition of Property Immaterial 

'■ ' ] , ■* ' v ’_ ,• "... ’ . 

Appellee placed in evidence below two maps to show the present 


condition of the property and its juxtaposition to contemporary develop- ' 

■*' ** v ‘ " ' ’ ’ . , 1 ! *"* * "* . *. • , 

ments. Appellant objected to their materiality because considerations of 
"policy” are not germane to "courts”, but are rather considerations for 
’’Congress". The doctrine that a deed is to be construed most strictly , 



against the grantor does not apply, because when the sovereign is the 
grantor, the rule is exactly opposite, and the deed is construed strictly 
against the grantee. 

Acquiescence, Laches, Or Failure To Act 

Implicit in the offer of evidence of contemporary development and in 
the Decision of the Honorable Court below is the position that considera¬ 
tions of "maintaining the status quo" as a policy, and the equitable 
doctrines of laches and estoppel should be applied in this case. A recent 
decision of the Supreme Court of the United States, wherein an analogous 
position was asserted silences all such claims. 

In United States v. California, 332 U. S. 19, 91 L. ed. 1889, two 
Sovereigns confronted each other. Title to minerals beneath land claimed 
by the State of California were at stake. The land had been in open, 
notorious possession of the State; of California nearly a century under 
claim of title. Numerous cases had been decided, based upon the maxim 
that ownership of land beneath the navigable waters of a State were owned 
by the State. Harbors, lighthouses, channels, docks and wharves had all 
been constructed on such land under a claim of title by the state, to which 
United States officials had acquiesced for nearly a century. The United 
States Government had even purchased portions thereof from the several 
States. 

It was most seriously urged by the Attorney-General of California 
that questions of policy, laches, estoppel, and acquiescence should 
prevail to maintain the "status quo". 

The Supreme Court disregarded such claims in the following words 
on Page 1900, Law ed.: 

"And even assuming that Government agencies 
have been negligent in failing to recognize or assert 
the claims of the Government at an earlier date, the 
great interests of the Government in this ocean area 
are not to be forfeited as a result. The Government, 
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which holds its interests here as elsewhere in trust ~ 
for all the people, is not to be deprived of those 
interests by the ordinary court rules designed partic¬ 
ularly for private disputes over individually owned 
pieces of property; and officers who have no authority 
at all to dispose of Government property cannot by 
their conduct cause the Government to lose its valu¬ 
able rights by their acquiescence, laches, or failure 
to act. ■' '\f • 

i , 

. ■ 

_ i\. *. 

"But beyond all this we cannot and do not 
assume that Congress, which has constitutional 
control over Government property, will execute its 
powers in such way as to bring about injustice to 
states, their subdivisions, or persons acting pursu-' 
ant to their permission. See United States v. Texas, - 

162 U.S. 1, 89, 90, 40 L. ed. 827, 902, 903, 

16 S. Ct. 725; Lee Wilson & Co. v. United States, 

245 U. S. 24, 32, 62 L. ed. 128, 134, 38 S. Ct 21." 

;■ - j " • ■ 'U 

A solemn acquiescence in this decision of the Supreme Court is 

i w 

respectfully urged on this Honorable Court when questions of "policy" 
and the necessity of the maintenance of the "status quo" and emotional 
consideration of the vast havoc which will result in "vested rights of 
innocent people" clamor for recognition. It will indeed create an hour 
for solemn reflection. But the Judicial Process is not a process designed 
to set policy. While courts do 'legislate interstitially," as Holmes re¬ 
marked, or "fill in the gaps", as Cardozo puts it, they do hot lawfully 

, ' v . i 

legislate in the grand manner, and do not legally ignore the positive pro¬ 
visions of Statutory Law. Such actions, if performed, are not judicial 

« '■ i . ' 

actions, nor does the court in performing them exercise a judicial power. 
They constitute examples of usurpation only, and are performed in 
defiance of well know institutions of the law. Plaintiff expresses , 
confidence that on such a stream this Honorable Court will feel no desire * 
to embark. 
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CONCLUSION 

Because the statutory proceedings for confirmation were limited 
to titles already held under Mexican law; 

Because the claimant claimed only a Rancho and not a mine; 

Because, under Mexican law, the minerals in the grant confirmed 
remained in the Mexican Sovereign; 

Because confirmation added nothing to the claim and could not 
legally do so; 

Because all rights not covered by the claim were a part of the 
Public Domain of the United States; 

Because the United States has never conveyed those minerals and 
its officials had no power to do so under the statutory proceedings for 
confirmation; 

It follows that the minerals beneath the Dominguez grant belong 
to the people of the United States for whom the United States Government 
holds title as trustees. 

It is respectfully urged that this title of the People of the United 
States be declared by this Honorable Court; that the denial of Appellants 
application for an oil and gas lease thereon be set aside; and that the 
Appellee, as Secretary of the Interior, be ordered to reconsider said 
claim and act thereon in conformity to the decree that the minerals 
involved constitute a part of the Public Domain of the United States. 

Respectfully submitted, 

Welbum Mayock 
Lisner Building 
524 South Spring St 
Los Angeles 13, California 

Morris Lavine 
Bartlett Building 
7th & Spring Streets 
Los Angeles 13, California 

Attorneys for Appellant 
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APPENDIX 

i . 4 • 

P LEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

. • I V 

j 

" j 

1 [ Filed April 16, 1952] j 

IN THE UNITED STATES DISTRICT COURT 

• ■ * i 

BEFORE THE DISTRICT OF COLUMBIA 

i ■ ■ 

i 

TERRY I. BLUE, ) 

Plaintiff, j Civil Action 1192-52 C.A. 

VS - \ COMPLAINT FOB DECLARATORY 

OSCAR L. CHAPMAN, j A ND INJUNCTIVE RELIEF 

Secretary of the Interior ) 

) ' ' 

Defendant, j 

COMES NOW the plaintiff and for cause of action, alleges: 

I | 

That the plaintiff is a resident of the State of California, and the def¬ 
endant OSCAR L. CHAPMAN is a resident of the District of Colombia, and 

.j ‘ 9" * j 

is the Secretary of the Interior of the United States, and each is a citizen of 
the United States. ! 

n i 

i * , 

That the value of the matter in controversy exceeds, exclusive of 

. * ' , • * \ » 

interest, attorneys fees and costs, the sum of $3000.00. 

m | : 

. , .. ', . • . * * * * J 

That jurisdiction is invoked upon the basis of diversity of citizenship 
and residence of the parties, and upon the further basis that construction 

— . , • . . ■ 'i k r 

of Federal Statutes, and Treaties are required and has been made necessary 

j . • ; . - 

by the arbitrary and erroneous interpretation and construction thereof by 
the former Secretary of the Interior, Julius A. Krug, contrary to the plain 

2 intent and wording used in laws and treaties and of the best interest of the 
United States, and of the United States as trustee of and for all citizens and ^ 
more specifically and especially as trustee for and of this applicant and 
plaintiff. Plaintiff therefore prays for the relief sought herein: 

(1) By virtue of the inherent power of this Court to grant mandatory 



(2) Under the terms of Section 10 of the Administrative Procedure 
Act (5 U.S.C.A. Sec. 1009), and 

(3) Under the terms of the Federal Declaratory Judgments Act, as 
amended (28 U.S.C.A. Secs. 2201-2202); 

IV 

That on or about the 26th day of February, 1937 plaintiff filed with 
the United States Land Office, of the Department of the Interior at Los 
Angeles, California, his application under the Federal Mineral Leasing Act 
of 1920 (41 Stat. 437, 441), as amended, for a lease to prospect for and 
produce oil and gas and other hydrocarbons upon, from and under an area 
of land comprising not more than 640 acres, and more particularly describ¬ 
ed as Sec. 4 T5S R 13 WS.B.B. & M., to which applicant was assigned 
serial number L. A. 052927. 

V 

That the said land lies in and is situated and located in Los Angeles 
County, California, and the said minerals thereunder were surrendered, 
granted to, accepted and acquired by the United States Government from 
the Republic of Mexico by reason of the customs, reservations and practices 
under the laws of the Republic of Mexico, and under that certain Treaty be¬ 
tween the United States and the Republic of Mexico, known as the Treaty of 
Guadalupe-Hidalgo, and Jhe amendments and the protocol thereto; and by 
virtue of the conquest, Treaty, purchase and cession by the Republic of 
Mexico to the Republic of the United States of America, and that by virtue 
whereof and pursuant to the constitution and laws of the United States of 
America the said United States of America became owner in fee title of any 
and all minerals and rights thereto and thereunder, which the Republic of 
Mexico was entitled to and had reserved to itself as a sovereign nation and 
proprietor owner and the United States of America as a National government 
thereby became the owner of the am id minerals and accepted the same and the 
obligations under the said treaty and laws and became the trustee for itself, 
as a government, and as a trustee for all citizens of the United States who 
might, did, and could comply with applicable laws for the use and develop- 
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3 

i 

ment of the said lands, and/or minerals thereunder and therefrom and 
which might be developed and produced therefrom. 

VI ! 

i 

That at the time of the filing of the said application, the United States 

i 

Government was the owner and entitled to control the development of all the 
mineral rights, including oil, gas and any and all hydro-carbon substances 
in and under the said lands herein described and held the same in trust for 
the United States and its citizens; and that the plaintiff was qualified to make 
such application and that the provisions of the Federal Leasing Act of 1920, 
as amended, vested the granting of such applications, such as those of this 

j » 

plaintiff, in the Secretary of the Interior and his qualified agents and rep- 

i 

resentatives. 


vn 

i . , 

That the Secretary of the Interior thereafter established an arbitrary 

■ . ■ 

policy and procedure within the Interior Dept, of the United States contrary 

• • i 

to the best interests of the United States, as the supreme proprietor owner, 
and as trustee for all of the citizens and more specifically and especially 
as trustee for and of this applicant, based upon an erroneous and circuitous¬ 
ly reasoned construction and in violation of the plain words, intent and mean- 

i . 

ing of the Acts of Congress and the laws, reservations, customs and pract¬ 
ices of the Republic of Mexico and of the Treaty and the protocol thereto, 
to the effect that the Federal Mineral Leasing Act of February 25, 1920, as 
amended, does not authorize the issuance of oil and gas leases with respect 
to the lands set out and described herein; and further ruled and erroneously 

9 i 

1 . 

and illegally declared that the United States Government did not own the 

i • • . ■ • ■ 

said minerals or claim the mineral rights, or the minerals therein and under 
said lands and that the said application for lease covering said land shall be 
finally denied and rejected. That the said policy and procedure is evidenced 
by decision authorized by the said Julius A..Krug, as Secretary of the 
Interior, dated April 8, 1949 and mailed in Washington, D. C. on or about 

j ' * \ . ' 

April 13, 1949, a copy of which is attached hereto and marked Exhibit ”A". 


u 


That plaintiff has done everything required of an applicant under the 
Mineral Leasing Act of 1920, as amended, and that he has been permitted 
to do, and has exhausted all of administrative remedies, that in view of the 
erroneous and arbitrary policy established by the former Secretary of the 
Interior, Julius A. Krug, in connection with the erroneous and arbitrary 
effort to reject, terminate and finally defeat and/or destroy the right of 
said applicant and plaintiff, and it is useless and futile for plaintiff to seek 
further or administrative remedies within the Department, at this time, and 
plaintiff can look only to this Court for a review of the erroneous decision 
and policy and for further relief in the premises. 

IX 

That the said applicant and plaintiff has not relinquished or abandoned 
his application and has not surrendered his claim or his constitutional rights 
in and to and under said application for lease covering said area of land, nor 
has applicant and plaintiff accepted or cashed the return of his filing fee or 
otherwise given up, abandoned or relinquished his right or claim. 

X 

That the purported decision and purported final denials by said Julius 
A. Krug, as then Secretary of the Interior was and is arbitrary, void and 
illegal and contrary to the United States 1 Constitution, applicable laws and 
decisions and is not within the granted powers and functions of the defendant 
as Secretary of the Interior to erroneously and arbitrarily decide that said 
minerals are not owned by the United States of America and held in trust 
for any and all of its citizens, subject to the Teasing Act of 1920, as 
amended. What the law means and covers, if there be any ambiguity in the 
wording, is for the Courts to construe or interpret. 

XI 

That a justiciable controversy exists between the plaintiff and the 
defendant upon the issue of whether the Federal Mineral Leasing Act of 
1920, as amended, is applicable to the plaintiff 1 s claim, rights and 
application, and the lands described therein and whether the Secretary of 
the Interior has the right under the law to arbitrarily and erroneously decide 
that the United States of America does not own the minerals under the said 


area and land and hold the same in trust for its citizens and that the 
Federal Mineral Leasing Act, as amended, does not apply to the said 
application and land. 

WHEREFORE, plaintiff respectfully prays the Court: 

(1) That the Court enter a declaratory judgment declaring that the 
United States of America is rightfully the owner of and has accepted owner¬ 
ship by treaty and grant from the Republic of Mexico of the minerals 
under the said lands. 

(2) That the Court enter a declaratory judgment declaring that said 
Mineral Leasing Act, as amended, to be applicable to the right to 
develop minerals under this confirmed Spanish or Mexican Grant. 

6 (3) That the Court issue a mandatory injunction or order directing 

the defendant, and his agent or representatives, to reprocess the plaintiffs 
said application, in view of this declaratory judgment herein and as of 
the date of said application to grant plaintiffs application for an oil and 
gas lease. 

(4) For such other and further relief as may be appropriate in this 
actions. 

9 

[Filed April 16, 1952] 

United States of America ) 

State of California j 

County of Los Angeles ) 

U. T. McCURRY, being first duly sworn, on oath deposes and says: 
That I am attorney-in-fact for the plaintiff TERRY L BLUE: that I was 
appointed in writing by the said Terry I. Blue, on January 6, 1951, and in 
writing directed to take any and all action that I might or could legally take 
to insure the requisition of any claims on file in the United States in connec- 
tion with oil and gas lands owned by the United States under treaties and 
concessions with and from the Republic of Mexico, wherein the mineral 
rights to said lands were owned by the United States, said application and 
lands being described as Serial No. L. A. 052927, Section 4 Township 5 
South Range 13, West S. B. B. &M., and including the right to verify any 


J 


6 

cause of action filed by the said Terry I. Blue; and I have read the fore¬ 
going complaint and know the contents thereof; and that the same is true of 
my knowledge, except as to matters therein stated on information and belief, 
and as to those matters I believe them to be true: 


Subscribed and Sworn to before 
me ifcis 15th day of April, 1952. 


Notary Public in and for said 
county and State. 

My commission expires Dec. 21, 1953. 


17 [ Filed November 1, 1953] 


Civil Action 1691-52 


ANSWER 


The defendant, Douglas McKay, by Perry W. Morton, Assistant 
Attorney General, and Ralph S. Boyd, Attorney, Department of Justice, for 
his answer says: 

FIRST DEFENSE 

The complaint fails to state a claim upon which relief can be granted. 

SECOND DEFENSE 

The United States, a sovereign not amenable to suit, is an indispens¬ 
able party. 

THIRD DEFENSE 

The present owners of the lands and mineral rights described in 
paragraph IV of the complaint, whose names are not known to this defendant, 
are indispensable parties defendant. 
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• I 

! 

I 

7 

i 

FOURTH DEFENSE ; 

I 

I 

I 

i 

Defendant admits that the plaintiff is a resident of the State of Calif¬ 
ornia, that the substituted defendant Douglas McKay is a resident of the 
District of Columbia and is the duly appointed and acting Secretary of the 
Interior of the United States. 

n 

Defendant is without information sufficient to form a belief with re¬ 
spect to the truth or falsity of the allegations in paragraph n. 

m 

Defendant denies the factual allegations in paragraph m. 

IV 

Defendant admits the allegation in Paragraph IV. 

V 

Defendant admits that the lands described in paragraph V of the com¬ 
plaint are situated in Los Angeles County, California, and that whatever 
interests therein may have been owned by the Republic of Mexico were 
acquired by the United States pursuant to the Treaty of Guadalupe-Hidalgo. 
Defendant denies that it ever held title to the described land or any mineral 
interest therein in the trustee capacity set forth in paragraph V. 

VI 

Defendant denies the allegations in paragraph VI of the complaint and 
says that pursuant to the Act of March 3, 1851, 9 Stat. 631, the title to said 
land of the heirs and grantees of Christobal Dominguez was confirmed by a 
decree of the United States District Court for the Southern District of Cal¬ 
ifornia dated February 10, 1857, and on December 18, 1858, the United 
States patented and conveyed said land to divers persons, bfeing the heirs 
and grantees of Christobal Dominguez. The patent did not contain an ex¬ 
ception of oil, gas or mineral rights. 

vn 

Defendant admits the validity of Exhibit A to the complaint but denies 


the remaining factual allegations in paragraph VTL Defendant says that 


8 

plaintiff's application for an oil and gas lease was rejected on April 2, 1937, 
by the Commissioner of the General Land Office in a decision approved by 
the then First Assistant Secretary of the Department of the Interior. 

vm 

19 Defendant admits that the plaintiff has exhausted his administrative 

remedies. 

IX 

Defendant is without information sufficient to form a belief with re¬ 
spect to the truth or falsity of the allegations in paragraph IX of the complaint. 

X 

Defendant denies the allegations in paragraph X. 

XI 

Defendant denies the allegations in paragraph XI. 

WHEREFORE, defendant prays that the complaint be dismissed and 
that he be awarded his costs. 

Perry W. Morton 
Assistant Attorney General 


Ralph S. Boyd 
Attorney 

Department of Justice 
Room 2131 

Attorneys for Defendant 

I hereby certify that on November 10, 1953, I served a copy of the 
foregoing answer on counsel for Plaintiff, Robert A. Freer, 726 Jackson 
Place, N. W., Washington 6, D. C., by depositing a copy in the mail in a 
properly addressed postage free envelope. 

Ralph S. Boyd 
Attorney 

******* 


22 [ Filed December 6, 1954] 


Civil Action 1691-52 


PRETRIAL ORDER 
I. Plaintiff* s Pretrial Statement 
Statement of Facts 

On February 26, 1937, plaintiff filed an application for an oil and gas 
lease on five hundred acres of land situated in Los Angeles County, Calif¬ 
ornia, and described as Section 4, Township 5 South, Range 13 West 
S. B. 3. & Id. 

The application was rejected on the grounds that the land was within 
the exterior boundaries of a Spanish Land Grant for which a United States 
Patent had subsequently issued on December 18, 1858, i. e. Patent U. S. to 
Dominguez et al., Book 1 of Patents, page 105. 

A re-hearing was sought by plaintiff and hearings were held thereon 
in April and May, 1937. At the conclusion of said hearings, Solicitor 
Margold ordered the rejection withdrawn for further study. 

Twelve years passed. 

Solicitor White held that no error was committed on rejecting the 
application and denied the motion for rehearing. 

Plaintiff thereafter brought this action for a declaratory judgment 
holding: 

(1) That the United States is the owner of the minerals in the property 
described. 

23 (2) That the provisions of the Mineral leasing Act of 1920 apply to 

the minerals in said property. 

(3) That defendant and its agent be directed to reprocess plaintiff’s 
application as of its date and grant him an oil and gas lease with all rights 
accruing as of that date. 

Plaintiff’s Contentions 

(1) That the Treaty of Guadalupe Hidalgo and the amendatory Proto¬ 
col of Querataro provides for the confirmation by the United States of legiti¬ 
mate titles under Mexican Law in California up to May 13, 1846. 

(2) That under Mexican Law the ownership of agrarian land did not 
include the mines or minerals below the surface, but that these belonged to 
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the Sovereign. 

(3) That the Act of March 3, 1851 provided for a procedure to confirm 
claims to land previously held under Spanish and Mexican grants. 

(4) That the claim of Dominguez et al., which ripened into a grant of 
confirmation and which includes the land involved in these proceedings was 
a claim of title to agricultural land, and did not constitute a claim to the 
minerals therein, which under Mexican law belonged to the Sovereign. 

(5) That the power of the Commissioners, the Courts and the 
Executive Officers of the United States under the Treaty of Guadalupe 
Hidalgo and of the Act of March 3, 1851, extended to the confirmation only 
of existing titles to property under Mexican Law, and did not include the 
power to convey to a claimant out of the Public Domain of the United States 
more property than such claimant owned under Mexican Law. 

24 (6) That the United States acquired by cession all the rights and pro¬ 

perty of the Republic of Mexico in California, including the minerals be¬ 
neath the surface of the Dominguez Grant (supra.) 

(7) That title thereto has never been conveyed, and remains in the 
United States. 

(8) That plaintiff acquired the right to a lease of the minerals in the 
land described in his Application as of February 26, 1937. 

(9) That the rejection of plaintiff's application was erroneous. 

(10) That such rejection should be set aside and that 

n. Defendant's Pretrial Statement 

In February 1937, plaintiff applied for an oil and gas lease pursuant 
to the Mineral Leasing Act of 1920, 41 Stat. 437, 441. The defendant is the 
Secretary of the Interior, who is given a discretionary right under the 
Mineral Leasing Act of 192,0 to issue oil and gas leases on Government- 
owned property which comes under the terms of that Act as amended. The 
original application was filed with the defendant's predecessor in office. 

This application was rejected on April 2, 1937. Thereafter, in the same 
year, a motion for re-hearing was filed. On April 8, 1949, the motion for 
re-hearing was denied by Maston G. White, Solicitor, acting on the behalf 
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of the then Secretary of the Interior. This suit was filed on August 5, 1953. 
Oscar L. Chapman is named as defendant in the complaint but the summ ons 
was directed to Douglas McKay, who, on the date of service was the Secre¬ 
tary of the Interior. 

Defendants Contentions 

(1) That the application was properly denied because the United 
States conveyed the land covered by the application by patent dated Decem¬ 
ber 18, 1858, to divers persons, being the heirs and grantees of Christobal 
Dominguez. This patent was issued after proceedings had been completed 
under the Act of March 3, 1851, 9 Stat. 631 to establish the validity of 
Spanish grants. It is the defendants position that the patent carried with it 
title to the oil, gas and minerals and that the United States does not own any 
interest in the land described in plaintiff’s application which could properly 
be the subject of a Federal oil and gas lease. 

(2) That relief in the nature of mandamus cannot be granted to control 
a discretionary function of the Secretary of the Interior. 

III. Stipulation 

1. The parties agree that the Court may take judicial notice of 
Spanish and Mexican law and that such need not be proven as a fact. 

2. The following documents may be admitted. 

(a) Defendant’s Exhibit A, a certified copy of a patent dated 
February 19, 1858, covering the Dominguez grant. 

(b) Defendant’s Exhibit B, a certified copy of a decree dated 
December 7, 1857, in the proceeding entitled Manuel Dominguez v. United 
States, Case No. 273, in the United States District Court for the Southern 
District of California, and being the decree pursuant to which the 
Dominguez patent was subsequently issued. It is agreed that said decree, 
defendant’s Exhibit B, was the final decree in that action. 


Alexander Holtzoff 
Judge 
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the Sovereign. 

(3) That the Act of March 3, 1851 provided for a procedure to confirm 
claims to land previously held under Spanish and Mexican grants. 

(4) That the claim of Dominguez et al., which ripened into a grant of 
confirmation and which includes the land involved in these proceedings was 
a claim of title to agricultural land, and did not constitute a claim to the 
minerals therein, which under Mexican law belonged to the Sovereign. 

(5) That the power of the Commissioners, the Courts and the 
Executive Officers of the United States under the Treaty of Guadalupe 
Hidalgo and of the Act of March 3, 1851, extended to the confirmation only 
of existing titles to property under Mexican Law, and did not include the 
power to convey to a claimant out of the Public Domain of the United States 
more property than such claimant owned under Mexican Law. 

24 (6) That the United States acquired by cession all the rights and pro¬ 

perty of the Republic of Mexico in California, including the minerals be¬ 
neath the surface of the Dominguez Grant (supra.) 

(7) That title thereto has never been conveyed, and remains in the 
United States. 

(8) That plaintiff acquired the right to a lease of the minerals in the 
land described in his Application as of February 26, 1937. 

(9) That the rejection of plaintiff’s application was erroneous. 

(10) That such rejection should be set aside and that 

n. Defendant’s Pretrial Statement 

In February 1937, plaintiff applied for an oil and gas lease pursuant 
to the Mineral Leasing Act of 1920, 41 Stat. 437, 441. The defendant is the 
Secretary of the Interior, who is given a discretionary right under the 
Mineral Leasing Act of 192.0 to issue oil and gas leases on Government- 
owned property which comes under the terms of that Act as amended. The 
original application was filed with the defendant’s predecessor in office. 

This application was rejected on April 2, 1937. Thereafter, in the same 
year, a motion for re-hearing was filed. On April 8, 1949, the motion for 
re-hearing was denied by Maston G. White, Solicitor, acting on the behalf 


of the then Secretary of the Interior. This suit was filed on August 5, 1953. 
Oscar L. Chapman is named as defendant in the complaint but the summxas 
was directed to Douglas McKay, who, on the date of service was the Secre¬ 
tary of the Interior. 

25 Defendant's Contentions 

(1) That the application was properly denied because the United 
States conveyed the land covered by the application by patent dated Decem¬ 
ber 18, 1858, to divers persons, being the heirs and grantees of Christobal 
Dominguez. This patent was issued after proceedings had been completed 
under the Act of March 3, 1851, 9 Stat. 631 to establish the validity of 
Spanish grants. It is the defendant's position that the patent carried with it 
title to the oil, gas and minerals and that the United States does not own any 
interest in the land described in plaintiff's application which could properly 
be the subject of a Federal oil and gas lease. 

(2) That relief in the nature of mandamus cannot be granted to control 
a discretionary function of the Secretary of the Interior. 

HI. Stipulation 

1. The parties agree that the Court may take judicial notice of 
Spanish and Mexican law and that such need not be proven as a fact. 

2. The following documents may be admitted. 

(a) Defendant's Exhibit A, a certified copy of a patent dated 
February 19, 1858, covering the Dominguez grant. 

(b) Defendant's Exhibit B, a certified copy of a decree dated 
December 7, 1857, in the proceeding entitled Manuel Dominguez v. United 
States, Case No. 273, in the United States District Court for the Southern 
District of California, and being the decree pursuant to which the 
Dominguez patent was subsequently issued. It is agreed that said decree, 
defendant's Exhibit B, was the final decree in that action. 


Alexander Holtzoff 
Judge 
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[ Filed August 16, 1955] 

Plaintiffs Exhibit No. 1 

No. 398 Petition of Manual Dominguez 

The Honorable Board of Commissioners for ascertaining and settling 
private Land Claims in the State of California. 

The petition of Manuel Dominguez, Concepcion Bocha, Bernardino 
Rocha, Jose Antonio Aguirra, Maria Jesus Cota de Dominguez, Madelina 
Dominguez, Andres Dominguez, Feliciana Dominguez, Esteban Dominguez, 
Maria Dominguez, Pedro Dominguez, and Jose Dominguez, all of Los 
Angeles County, respectfully show to your Hon. Board that they claim in fee 
simple a certain tract of land situate in the County of Los Angeles, known by 
the name of "San Pedro" containing ten square leagues, more or less. 

They further show that they claim said tract of land, a portion of them 
by inheritance from, and a portion by purchase from the heirs of Christoval 
Dominguez; who died seized in fee thereof, and who inherited from his Uncle 
Juan Jose Dominguez, who died also seized therefore in fee somewhere 
about the year 1809-10. 

They further show to your Hon. Board that Juan Jose Dominguez pre¬ 
vious to his death obtained a perfect grant or concession of the said tract, 
but at what particular date or from what precise Governor cannot now be 
discovered owing to the fact that during his life time the papers issued and 
granted - it is believed by Jose Dario Argiello Governor of the Peninsula in 
pursuance of power duly vested in him - were burnt or lost, which said 
papers it is averred contained a complete or perfect grant to the said Juan 
Jose. 

Your Claimants further show to your Hon. Board that said title has 
been frequently and repeatedly acknowledged by both the Spanish and Mexi¬ 
can Governments and particularly Don Pablo Vicente de Sola - Governor of 
the Province of California by a decree bearing date 31st Dec’s 1822, a 
traced copy thereof from the Archives in the custody of the U. S. Surveyor 
General is herewith annexed marked "A" as well as a translation of the 
same marked "B" said decree being made in pursuance to authority vested 
in Governor Sola, and was made in the most solemn and authoritative form - 
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upon the petition of the aforesaid Christoval Dominguez. 

Your Petitioners further show that the said Christoval Dominguez, 

The Father and Grandfather of a majority of your petitioners possessed the 
said tract of land peaceably and quietly up to the period of his death, and died 
in the full and legal seizin thereof about the year 1823, and that since that 
time his heirs and representatives have held, and now hold, the full recog¬ 
nized and peaceable possession thereof, except in hereafter stated which 
said possession was known to the Mexican Government and approved, rati¬ 
fied and confirmed by it in numberless instances. 

Your Petitioners further show to your Hon. Board that the lines and 
boundaries of said tract are and have been always well known and defined, 
and respected. That somewhere about the year 1817, the Judicial possess¬ 
ion of said tract was given by competent authority and its lines and bound¬ 
aries marked out, and clearly designated, as follows; commencing at a large 
alder tree which now forms a part of the boundary line of the petitioners and 
Antonio Maria Lugo, thence east to the river San Gabriel, thence down said 
river to the Coast, thence along said coast to a point opposite the Salt Pits 
(La Salina) thence following certain piles of stones placed as boundary marks 
(mojoners) to the point of commencement; all of which said tract has been 
and now is possessed as aforesaid by your petitioners, and those under whom 
they claim, except a certain portion known by the name of the Sierra de San 
Pedro, and a thousand varas to the north thereof, which was ceded and 
abandoned in favor of the Heirs of Delores Sepulbeda by Manuel Dominguez, 
Executor of the last Will of said Christoval Dominguez, in a judicial com¬ 
promise made and entered into before Governor Figueroa in the year 1834 
between the said Manuel Dominguez and one Manuel Gutienez. 

Your petitioners further show, that at his death in Nov. 1823, 

Christoval Dominguez left six children to whom he bequeathed the Rancho 
de San Pedro - to wit; Manuel, Nacario, Victoria, Marcelina, Helena and 
Pedro, that Marcelina died intestate and without children, whereby the re¬ 
maining heirs inherited her right, that the said Manuel purchased the right 
of the said Necario in 1835, and of Victoria in 1852, that Helena intermar¬ 
ried with one Rocha, and died, leaving three children, to wit; Manuel Rocha - 
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whose right to the said Kancho was purchased by said Manuel Dominguez - 
and Concepcion Rocha, and Bernardino Rocha, that Pedro sold one half of 
his right to Jose Antonio Aguirra and the other half to his wife Maria Jesus 
Cota de Dominguez and his children, Madelina, Andres, Feliciana, Esteban 
Pedro, Maria and Jose, in the year 1850. And your petitioners therefor 
aver they claim in fee the said Rancho of San Pedro as tenants in common 
in the shares and proportions as aforesaid in virtue of the aforesaid grants, 
of their long and pacific possession and of the satis&ction, approval and 
acknowledgment of their title by the Mexican Government. 

Your petitioners further show that they know of no conflicting claim 
to said Rancho of San Pedro either in virtue of title or base possession. 

They rely upon the document marked "A" and upon such further doc¬ 
umentary and verbal testimony as they may be advised may be necessary. 

Therefore they pray the Hon. Board to take their said claim into con¬ 
sideration, and to declare their title to the said Rancho of San Pedro, good 
and valid, and to confirm the same, and as in duty bound, etc., etc. 

By their Attorney 
J. Lancaster Brent 

Date of Filing, Filed in Office, Oct. 19th 1852. 

Geo. Fisher, Sec’y 


[ Filed Aug. 16, 1955] 

Plaintiffs Exhibit 2. 

No. 398, Manuel Dominguez, et al. M San Pedro” Suggestion of the death of 
Bernardino Rocha one of the claimants. Petition of Concepcion Rocha, 
widow of Man. Rocha, dec. and of Antonio Rocha his son. 

Manuel Dominguez, et al vs. United States 
No. 398 U. S. Land Commission 

And now come J. Lancaster Brent, attorney of record of Bernardino 
Rocha, and of the Claimants in the above cause and suggest the death of the 
said Bernardino on or about the 1st February 1834, and now come 
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Concepcion Rocha, Maria, widow of Manuel Rocha, dec. and Antonio Rocha 
by J. Lancaster Brent, their attorney and pray the Board to make them par¬ 
ties to the claim filed in this cause and represent that they have succeeded 
to and inherited all the right and title of Bernardino Rocha in and to the lands 
described in the original petition inasmuch as the said Bernardino left as his 
only heirs at Law the said Concepcion Rocha, his sister, and one Manuel 
Rocha his brother and that since the said death of the said Bernardino, the 
said Manuel departed this life, on or about the 15th March 1854 intestate, 
leaving as his only heirs at Law, the said Maria, his widow and the said 
Antonio Jacinto his child, who succeeded to undivided halves, each of the 
right, possession and title of the said Manuel, dec T d. Wherefore praying 
and accusing in the said original petition, they ask the Board to decree their 
claim valid in the manner and propositions set forth in the said original and 
in this amended petition. 

J. Lancaster Brent 

Attorney for Petitioners. 

Date of Filing, Filed in Office July 25, 1854. Geo. Fisher. 


[ Filed Aug. 16, 1955] 

Plaintiff’s Exhibit No. 3 

No. 398 Opinion of the Board delivered by Court Alpheus Felch. 

Manuel Dominguez, et al 
vs. 

The United States 

For the peace called San Pedro in Los Angeles County, containing ten square 
leagues of land. 

All the petitioners in this case, trace back their title to the premises 
to Christoval Dominguez as a common source. Some of them claiming as 
his heirs and others as purchasers from his legal representatives. 

The title of Christobal Dominguez is claimed to have been derived 
first from Juan Jose Dominguez and secondly by recognitions by the Mexican 
authorities of title in him which recognition is claimed to be in legal effect 
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equivalent to a new grant to him in his own name. 

According to the testimony Juan Jose Dominguez died about the year 
1808 leaving his nephew Cristobal Dominguez his sole heir, Cristobal died 
in 1825 and left as his heirs three sons and three daughters. These and 
their legal representatives are the present claimants. 

In the petition filed in the case it is alleged that said Juan Jose 
Dominguez previous to his death obtained a perfect grant of the premises, 
but that his title papers were burnt or lost, and therefore cannot now be 
produced. The affidavit of one of the present claimants is filed showing 
that this was always reputed in the family to be so. No title paper however 
made to said Juan Jose Dominguez is produced nor does any witness swear 
that he has seen such a document nor is any record or copy of such grant 
on diligent search found in the archives. 

The imperfect date of the archives pertaining to that period of time, 
however, prevents this circumstance from raising any strong presumption 
against a grant. 

Although no grant is proved to direct evidence to have been made to 
said Juan Jose Dominguez, there is much to connect him with an interest 
of some kind in the premises. That he occupied the premises from the 
year 1799, and claims to be the owner of it; that he was reputed to have ob¬ 
tained a title from the Mexican authorities under the sanction of the Spanish 
Government, and that he lived upon, stocked, cultivated and improved the 
place from a very early period is clearly established by the proof. After 
his death Cristobal Dominguez his nephew and sole heir, and, as he is also 
described, the legatee under his will, succeeded to the occupancy and use 
of the place and continued there until he died in 1825. 

During the period of his occupancy, from 1809 to 1825 we have more 
direct evidence as to the character of the claim of title in the Dominguez 
family. 

Two witnesses, Augustin Muchada and Cagetano Varelu, testify that the 
boundaries of this Rancho were established in the year 1817 by order of the 
Government. They both testify that the Governor appointed Auastucio 
Carrillo a Commissioner, for that purpose and that Carrillo sent to Alcalde 
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Quastacio Abila to perform the duty. Both went with and aided the Alcalde 
in establishing the limits, and both give the same description of the manner 
in which the official act was performed and describe the same boundaries 
and land marks. 

The order under which this official demarcation was made is not given 
nor are its contents stated by the witnesses, nor is any record of it found 
among the archives; the performance of the act however under some such 
authority seems to be beyond doubt. 

Monuments of stone were placed to define the northern line of the 
premises, which are well known to many of the witnesses and are still in 
their place. 

The River San Gabriel bounds the land on one side and the Pacific 
Ocean on the two other sides making its boundaries definite and certain 
and embracing within the limits about eight or more square leagues of land. 

In 1822 a petition was presented to the Governor by said Christopher 
Dominguez which together with the Governor's decree thereon duly authenti¬ 
cated is given in evidence. The petition recites that the petitioner had five 
years before presented his application to the same functionary that the will 
of his deceased uncle, Juan Jose Dominguez might be fulfilled; that an order 
to that effect was made, his honor "judging it proper that the petitioner 
should remain sole heir of the Rancho of San Pedro agreeably to the will of 
the deceased." 

He alleges that the original title papers given to his uncle had been 
burnt or destroyed in the life time of the deceased and asks that he would 
give him a paper "to that end that in all time it may appear that the Rancho 
of San Pedro has no other owner than the present petitioner." He alleges 
also that the boundaries of the Rancho have been established under an order 
of the Governor; he admits that Manuel Gutierres has a right under the 
Governor's previous decree to keep his cattle on the place while he lived, 
the right to terminate at his death, and complains that Dolores Spulveda has 
unjustly placed his cattle there and asks that he may be ordered to withdraw 
them. 



In his decree on the petition the Governor commences as follows: 

"AS to the individual mentioned in this petition belongs by inheritance the 
Rancho named San Pedro which his deceased uncle Juan Jose Dominguez 
left to him, upon which Don Manuel Gutierrez has cattle belonging to him 
in accordance to and in conformity with what I ordered by an agreement 
that Gutierrez and Dominguez made before me, but with the proviso that 
when Don Manuel Gutierrez should die his heirs should withdraw from the 
aforesaid Rancho the cattle and other property belonging to him in order 
that Sargeant Dominguez might remain in absolute ownership of it” - the 

petitioner is directed to present this decree to the_in order 

that the Cattle of Sepulveda might be withdrawn from the place. This decree 
is dated December 31, 1822 and the original petition and decree which were 
given to the party were filed in evidence. 

They were also duly recorded in the Book of titles and brands, now in 
the archives deposited in the Surveyor General's office. 

After the death of Cristobal Dominguez, Manuel, his oldest son, and 
one of the present claimants, had the chief managemant of the estate for 
himself, and the other members of the family. The previous order of the 
Governor Sola directing the withdrawal of the cattle of Sepulveda not having 
been complied with and Gutierrez having also unlawfully permitted Antonio 
Machudo to put his cattle on the place, Manuel Dominguez presented his 
petition to Echaudia, the Political chief, complaining of the aggression on 
the right of the heirs of Cristobal Dominguez, as owners of the property — 
and asking redress. The decree of Echandia, dated May 29th 1826 declares 
that "the last will and decree here present prove the justice of the claim of 
the party interested" and closes with an order for the removal of the cattle 
which order was to be carried into effect by the Alcalde. 

The Alcalde has certified at the bottom thereof that the parties were 
summoned and appeared before him, and agreed to remove their stock from 
the place, "Mr. Gutierrez and the owner of said tract of land Manuel 
Dominguez, solely remains" — 

The next piece of documentary evidence consists of a traced copy from 
the archives of an Espediente in the application of Miguel Pryor for a grant 


I 


19 ! 

i 

to his wife the daughter of Sepulveda above mentioned of a portion of land 
called "Juanga", a decree for information was made by the Governor and 
upon it the Agantamento of Los Angeles after having sent a committee to ex¬ 
amine the premises in presence of the colidantes and in view of the docu- 

i 

mentary evidence of title, reported that the premises solicited constituted 
a part of the Rancho of San Pedro which was the property of Manuel Domin¬ 
guez and his co-heirs and could not in any manner be attached. On this re¬ 
port Governor Alvarado made his decree dated April 17, 1839 as follows, 
"There can be no allowance of this petition as the land belongs to private 
property." 

We have also in evidence in the case the record of proceedings in a 
suit between said Manuel Dominguez and Diego Sepulveda, the former al¬ 
leging that the latter had built a corral and placed some stock on a portion 
of the premises, and asking that he might be ousted therefrom. After due 
investigation upon proofs a decree was entered in favor of Dominguez. The 
record further shows that Sepulveda refused to quit the premises and there¬ 
upon five meii were commissioned to remove him therefrom in execution 
of the decree. This decision it must be remarked seems based on the pos¬ 
session rather than the title of Dominguez. 

The petition has also given in evidence the testimonial in the usual 
form of the act of judicial possession which was given to the heirs of the 
Dolores Sepulveda of a piece of land called "El Arro de S. Pedro" on the 
23rd of April 1841. The Alcalde recites in this record an agreement before 
the Governor between Gutierrez and Dominguez that the heirs of said 
Sepulveda should not be disturbed in the place above named but that Domin¬ 
guez after the death of Gutierrez should give them an extension of one 
thousand yards, and he being dead the possession of that quantity of land is 
given by the Alcalde. Whether the premises thus assigned to Sepulvadas 
heirs constitute a portion of the Rancho of San Pedro or of the adjoining 
Rancho of Los Palos Verdes can scarcely be ascertained from the documents 
before us. A testimonial of the performance of bis undertaking with the 
heirs of Sepulveda was given to Dominguez. 

A document is also filed and proved showing juridicial possession 
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given to Antonio Maria Iago of his place called San Antonio on the 26th day 
of June 1839. This document shows that the Rancho of San Pedro forms one 
of boundaries of the place belonging to Iago and that said Sepulveda appeared 
as the owner of the premises at the official demarcation of the lines. 

Such is the evidence given in the case in support of the alleged grant 
of the land by the Spanish and Mexican Authorities. The evidence does not 
show the grant of a perfect title to the land made to Juan Jose Dominguez; 
nor is the testimony sufficient, independent of the subsequent action of the 
Governor on the subject to prove an equitable estate in line under a con¬ 
cession which we could confirm to his legal representatives. The petition 
by Cristobal Dominguez to Governor Sola and the decree of the latter there¬ 
on made December 31, 1822 establish the concession of rights in the premi¬ 
ses to Cristobal Dominguez after the death of his uncle Juan Jose. This 
decree of the Governor recites a former decree by the same authority in 
which the right of Cristobal to the property by inheritance from his deceased 
Uncle was authoritatively recognized and he declared the rightful owner of 
the premises subject only to certain temporary rights in on Gutierrez to 
occupy a portion in common with him. 

The previous decree referred to by the Governor is not found, enough 
of it however is cited in the decree of December 31st to show that in it the 
right of Cristobal to the premises was fully recognized and he declared in 
terms the rightful owner of the property. Whether the Governor decided 
correctly or otherwise as to the title of the deceased uncle, or as to the 
right to Cristobal to his property as heir or legatee, or whether he declared 
him owner of the premises, without reference to the ownership of the former 
or the succession of the latter is now of no consequence. With the discre¬ 
tion which the Governor had over the subject it is enough if he decided on 
his application in a manner which declared and certified to him the owner¬ 
ship of the property. 

The date of the first decree is not given in the second, but in the 
petition on which the second is founded it is said to have been made five 
years before. The official demarcation of the boundaries of the Rancho of 
San Pedro is proved to have been made in 1817, which would be just five 
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years before the second decree, and it seems therefore exceedingly probable 
if not placed beyond a doubt that this was the usual official act of possession 
given under the concession made to Cristobal Dominguez under the first 

i 

mentioned decree of Sola. 

But the decree of December 31st 1822 is of itself in my opinion a full 
recognition of the ownership of Cristobal Dominguez, or to speak more 
correctly, it is a repetition of the concession of the land to him agreeably 
to a former decree. It is not only an admission of his title, but it is an ex¬ 
ercise of official power in defense of that ownership against an aggressor. 

The decree of Echandia made in favor of Manuel Dominguez, after the death 
of Cristobal in May 1826 is of the same import and equally broad in its terms. 
The decree of Governor Alvarado on the case of Pryor T s application for a 
grant of part of the premises in 1839, shows the same regard to the rights 
of Dominguez family in the premises. From the entire evidence in the case 
it is manifest that this right to the premises was constantly recognized and 
protected not merely incidentally and indirectly and by inferior officers 
having no authority over the national domains but directly and by official 
acts in defense of the claimant^ rights and by the highest local power in the 
territory having the care of the public lands. 

In my opinion the testimony establishes directly that a grant was made 
to said Cristobal Dominguez under the decrees of Governor Sola which gave 
him as full a title as that functionary had authority to bestow. Both the 
decrees of Governor Sola were made before any new law or regulation rela¬ 
tive to colonization had been made under the authority of Mexico as an in¬ 
dependent nation. In the case of Vicente Peralta, et al (Case No. 4) we held 
the authority of the Governors and Political chiefs of California under the 
Spanish regime sufficient to entitle them to make inceptive grants which as 
the basis of equitable rights might more be perfected by a confirmation under 
the law establishing this commission. The case before us falls within the 
rules and as such is entitled to a confirmation. 

The title of all the present claimants is traced back to Cristobal 
Dominguez deceased, some of the petitioners claiming by inheritance and 
others through mesne conveyances. 



22 


A decree will be entered in general terms confirming the title of the 
petitioners to the premises the same as tenants in common in the propor¬ 
tion in which they are respectively entitled under their rights derived from 
the source above mentioned. 

Filed in Office Oct. 17, 1854. Geo. Fisher, Sec'y 


[ Filed August 16, 1955] 

Plaintiff T s Exhibit No. 4 

Decree of Confirmation 

Manuel Dominguez, et al vs. The United States 

In this case on hearing the proofs and allegations it is adjudged by 
the commission that the claim of the said petitioners is valid and it is there¬ 
fore decreed that the same be confirmed to them to hold and possess the 
same as tenants in common, in the respective shares and proportion which 
they hold in and to the premises hereby confirmed by title deduced from 
Cristobal Dominguez deceased by heirship or by mesne conveyances it 
being the intention to confirm to each of said petitioners the respective title 
held by him at the time of his becoming a party to this proceeding derived 
from the source above mentioned. 

The land of which confirmation is hereby made is the same which is 
known by the name of San Pedro situated and lying in the County of Los 
Angeles and bounded as follows to wit: 

( Description) 

Alpheus Felch 
F. Aug Thompson 
S. B. Farwell 

Date of Filing: Filed in Office October 17, 1804 

Geo. Fisher, Sec'y. 
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Plaintiff’s Exhibit No. 5 

i 

! 

In the District Court of the United States for the Southern District of Calif- 

i 

ornia | 

Manuel Dominguez, et al | 

i 

Appellees 

i 

vs. . Case No. 273 

The United States ”San Pedro” I 

I 

Transcript 398 

I 

This cause coming on to be heard on appeal from the decision of the 
United States Board of Land Commissioners to ascertain and settle the 
private land claims in the state of California, under an act of Congress ap¬ 
proved March 3, 1851, upon a transcript of the proceedings and decision of 
said Board and upon papers and evidence upon which the said decision was 

founded and upon additional evidence filed before the Court and it appearing 

i 

that said transcript and the notice of appeal have been duly filed according 
to law and counsel for the respective parties having been heard. 

It is ordered adjudged and decreed that the decision of said Board of 
Land be and the same is hereby affirmed. 

j 

And it is further adjudged and decreed that the claim of the appellees 
to the lands claimed in this case is good and valid and the same is hereby 
confirmed to them as follows. 

i 

The lands of which confirmation is hereby made and known as the 

”Rancho of San Pedro” situate in Los Angeles County and bounded as 

. 

follows: | 

. i 

(Description) 

This done and signed in open court this 10th day of February 1857. 

Isaac G. K. Ogles 

U. S. District Judge for the 

S. District of California 

i • " . . 


( Certificate) 
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In the Di strict Court of the United States for Southern District of California 
Manuel Dominguez, et al 

Appellees 

vs. Case No. 273 

The United States TT San Pedro M 

Appellant’s Transcript 398 

Notice having been given by the Attorney General of the United States, 
that the appeal in this cause to the Supreme Court will not be prosecuted 
by the United States and a stipulation having been entered into between the 
United States District Attorney and the attorney of claimants, that the former 
order of this Court granting an appeal herein to the Supreme Court may be 
vacated and that the decree of this court heretofore entered in the cause 
may by order of this Court be made final. 

It is ordered that the order of this court made on the 24th day of Feb¬ 
ruary A.D. 1857 granting an appeal to the Supreme Court from the decree 
of Confirmation of this court filed on the 10th day of February 1857 be and 
is hereby vacated and that the said claimants have leave to proceed under 
said decree as under a final decree. 

This done and signed in open Court this 4th day of June 1857. 

Isaac S. K. Ogies 
U. S. District Judge 


(Certificate) 


[ Plaintiff’s Exhibit No. 6] 
Book 1 Page 105 Patents 
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SAN PEDRO | ~ 

THE UNITED STATES OF AMERICA, To all to whom these presents shall 
come GREETING: Whereas, it appears from a duly authenticated Trans- 
cript filed in the General Land Office of the United States, that pursuant to 
the provisions of the Act of Congress approved the third day of March, one 
thousand eight hundred and fifty-one, entitled ”An Act to ascertain and settle 
the private land claims in the State of California, ”Manuel Dominguez, Con¬ 
cepcion Rocha, Bernardino Rocha, Jose Antonio Aguirra, Maria Jesus Cota 
de Dominguez, Madelina Dominguez, Andres Dominguez. Feliciana Domin¬ 
guez, Esteban Dominguez, Maria Dominguez, Pedro Dominguez and Jose 
Dominguez, as Claimants, filed their petition on the 19th of October, 1852, . 

i . ’ 

and Concepcion Rocha, Maria, Widow of Manuel Rocha and Antonio Jacinto 
Rocha, as claimants, filed their petition on the 25th day of July, 1854, with 

j 

the Commissioners to ascertain and settle private land claims in the state 
of California, sitting as a Board in the City of San Francisco, in which peti¬ 
tion they claimed the confirmation of their title to a tract of land situated in 
the County of Los Angeles, known by the name of Tt San Pedro, " and contain¬ 
ing Ten Square leagues, more or less; said claim being founded on a Spanish 
Grant to Christoval Dominguez, recognized by the Mexican Government: 

AND WHEREAS, the Board of Land Commissioners aforesaid, on the 
17th day of October, 1854, rendered a decision ’’that the claim of the said 
petitioners is valid and it is therefore decreed that the same be confirmed 

to them, to hold and possess the same as tenants-in-common, in the re- 

i , ■ 

spective shares and proportions which they hold in and to the premises 
hereby confirmed, by title deduced from Christoval Dominguez , deceased, 
by heirship or by mesne conveyances, it being the intention to confirm to 
each of said petitioners, the respective title held by him at the time of his 

j ■ • - ■ ■ 

becoming a party to this proceeding, ’’derived from the source above men¬ 
tioned, ” Which decree or decision was affirmed by the District Court of the 
United States for the Southern District of California, on the 10th day of 
February, 1857. 
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AND WHEREAS, it further appears from a certified Transcript, on 
file in the General Land Office, that, the Attorney General of the United 
States having given notice that the appeal to the Supreme Court of the United 
States in this cause would not be prosecuted, the aforesaid District Court, 
on the 4th day of June, 1857, "ordered, that the order of this Court, made 
on the 24th day of February, A.D. 1857, granting an appeal to the Supreme 
Court from the decree of confirmation of this Court filed on the 10th day of 
February, 1857, be, and is hereby vacated, and that the said claimants have 
leave to proceed under said Decree as under a final Decree;" 

AND WHEREAS, under the 13th Section of the Act of Congress of 3rd 
March, 1851, there have been presented to the Commissioner of the General 
Land Office, a plat and certificate of the Survey of the land confirmed as 
aforesaid, authenticated on the 19th day of February, 1858, by the signature 
of the Surveyor General of public lands in California; which plat and certi¬ 
ficate are in the words and figures following, to-wit: 

"U.S.. Surveyor General T s Office, 

" San Fraiycisco, California, 

"Under and by virtue of the provisions of the 13th Section of the Act of 
Congress of the 3rd of March, 1851, entitled "An Act to ascertain and set¬ 
tle the private land claim s in the State of California, " and the 12th Section 
of the Act of Congress approved on the 31st of August, 1852, entitled tf an 
act making appropriations for the Civil and Diplomatic expenses of the 
Government for the year ending the thirtieth of June, eighteen hundred and 
fifty-three and for other purposes," and in consequence of a certificate of 
the United States District Court for the Southern District of California, of 
which a copy is annexed, having been filed in this office, whereby it appears, 
that the Attorney General of the United States having given notice that it 
was not the intention of the United States to prosecute the appeal from the 
decision of the said District Court, by which it affirmed the decision of the 
Board of Commissioners appointed under the provisions of the said Act of 
the 23rd of March, 1851, to ascertain and settle the private land claims in 
the State of California, by which they recognized and confirmed the title & 
claim of Manuel Dominguez, et al., to the tract of the land designated as 


I 

I 

| 

27 

the Rancho "SAN PEDRO," containing eight and a half square leagues, a 
little more or less, the said appeal has been vacated by the said District 
Court, and thereby the said decisions in favor of the said MANUEL DOMIN¬ 
GUEZ, et al., have become final, I have caused ttxe said tract to be sur¬ 
veyed in conformity to the boundaries specified in the said confirmatory 
decrees; and do hereby certify the annexed map to be a true and accurate 
plat of the said tract of land, as appears by the field notes of the survey 

I 

thereof made by HENRY HANCOCK, Deputy Surveyor, in the month of 
December, 1857, under the directions of this office, which having been exam- 

i 

ined and approved, are now on file therein; 

AND I DO FURTHER CERTIFY, that under and by virtue of the said 

confirmation and survey, the said MANUEL DOMINGUEZ et al. are entitled 

i 

to a patent from the United States, upon the presentation hereof to the 
General Land Office, for the said tract of land, the same being bounded and 
described as follows, to-wit: j 

(DESCRIPTION) 

NOW, KNOW YE, that THE UNITED STATES OF AMERICA , in con¬ 
sideration of the premises and pursuant to the provisions of the Act of Con- 

i • ■ • 

gress aforesaid of 3rd March, 1851, have given and granted and by these 
presents do give and grant unto the said Manuel Dominguez, Concepcion 
Rocha, Bernardino Rocha, Jose Antonio Aguirra, Maria Jesus Cota de 
Dominguez, Madelina Dominguez, Andres Dominguez, Jose Dominguez, 
Esteban Dominguez, Maria Dominguez, Pedro Dominguez, Jose Dominguez , 
Maria , widow of Manuel Rocha and Antonio Jacinto Rocha, and to their heirs 
the tract of land embraced and described in the foregoing survey, "in the re-; 
spective shares, and proportion which they hold in the premises" by titles 
deduced from CRISTOVAL DOMINGUEZ, Deceased, by heirship or by mesne 

■ j ■ ■ . • 

conveyances; but with the stipulation that in virtue of the 15th Section of the 
said Act, the confirmation of this said claim, and this Patent "shall not 
affect the interests of third persons." 

TO have and to hold the said tract, with the appurtenances, in the re-* 
spective shares and proportion, and with the stipulation aforesaid unto the 
said Manuel Dominguez, Concepcion Rocha, Bernardino Rocha, Jose Antonio 












28 

Aguirra, Maria Jesus Cota de Dominguez, Madelina Dominguez, Andres 



Antonio Jacinto Rocha, and to their heirs and assigns forever. 

In Testimony Whereof, I JAMES BUCHANAN, President of the 
United States, have caused these letters to be made Patent, and the Seal of 
the General Land Office to be hereunto affixed. 

Given under my hand at the City of Washington, this eighteenth day of 
December, in the year of our Lord, one thousand eight hundred and fifty- 
eight, and of the Independence of the United States, the eighty-third. 

(United States General Land 

Office Seal) By the President. James Buchanan, 

By T. J. Albright, Secretary 

E. N. Granger, Recorder of the General 

Land Office, Recorded Vol. L. Pages 

483 to 509, incl. Exd ISM 

A full, true and correct copy of the original recorded December 28, 1869 
at 11 o’clock A.M. at request of Manuel Dominguez, F.D. Mott, Recorder, 
by J. W. Gillette, Deputy. 

******* 

[ Defendant’s Exhibit 1 ] 

Los Angeles 052902 ”N” IHC April 6, 1937 

Oil and gas. 

Applications 
finally rejected. 

Register, 

Los Angeles, California. 

Sir: 

The 28 oil and gas lease applications listed below were filed in your 
office under the act of February 25, 1920 (41 Stat. 437), as amended by the 
act of August 21, 1935 (49 Stat. 674). The serial numbers, date of filing, 
and names of the respective applicants are as follows: 




29 


i 

Serial Number Date of filing Applicant 


052902 

February 24, 1937 

Harold Toplon 

052903 

tt 

Leo Both 

052904 

. r» 

T.HHan E. Churchill 

1 

052905 

»t 

1 

Henry M. Seeberg 

052906 

tt 

Harold Toplon 

052907 

»t 

Leo Both 

052908 

tt 

Lillian E. Churchill 

052909 

tt 

Henry M. Seeberg 

052910 

tt 

Geo. B. Seeberg 

052911 

tt 

Bernard B. Wolf 

; 

052912 

tt 

Bernard R^ Wolf 

052913 

tt 

Suse Seeberg 

052914 

tt 

! 

Harold Toplon 

i • 

052915 

tt 

Geo. B. Seeberg 

052916 

tt - 

Bernard B. Wolf 

- 

052917 

i 

Henry M. Seeberg 

052918 

! 

tt 

Leo Both 

052919 

tt 

• | 

Lillian E. Churchill 

052920 

tt 

1 

Suse Seeberg 

052921 

February 26, 1937 

Terry L Blue 

052922 

tt 

Geo. B. Seeberg 

052923 

" 

Terry I. Blue 

052924 

tt 

• i 

Robert T. Seeberg 

052925 

tt 

Jeanne Baskind 

052926 

tt 

. j 

Jeanne Baskind 

052927 

tt 

i 

Terry L Blue 

052928 

\ 

Robert T. Seeberg 

052929 

I 

tt ! 

Robert T. Seeberg - 


The records of this office show that all of the lands applied for under 
the above applications are embraced in confirmed private land claims, title 

*'• .• V . *• 

to which has long since passed from the Government by patent. The Depart- 


i 



ment has no further jurisdiction over these lands, and no authority to issue 
an oil and gas lease covering the same. 

The applications are, accordingly, hereby finally rejected. So note 
your records and notify each of the applicants hereof by ordinary mail, 
transmitting with your notice a copy of the letter. You will also take the 
necessary steps to have the filing fee returned to each applicant. 

Very respectfully, 

/s/ Fred W. Johnson, 
Commissioner. 

Approved: Apr. 2 1937. 

(Sgd.) T. A. Walters, 

First Assistant Secretary. 

[ Defendant's Exhibit 2] 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D.C. 

A-24673 April 8, 1949. 

TT N tt 

Harold Toplon et al. : Los Angeles 052902-29 

: Oil and gas lease applications 
: rejected. 

: Motion denied. 

„ - MOTION FOR REHEARING— 

In a decision approved by First Assistant Secretary Walters on April 

2 / 

2, 1937, the Commissioner of the General Land Office- rejected 28 appli¬ 
cations filed by Harold Toplon and others under the Mineral Leasing Act 

"1/ The motion for rehearing was filed prior to the issuance of Depart¬ 
mental Order No. 2354 (12 F. R. 5596), which deleted provision for such 
motions from the Rules of Practice (43 CFR. Pt. 221). 

2/ Effective July 16, 1946, the General Land Office was abolished 
and its functions were transferred to the Bureau of Land Management by sec. 
4C3, Reorganization Plan No. 3 of 1946 (11 F.R. 7875, 7876, 7776). 
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(30 U.S. C., 1946 ed., sec. 181 et seq.) for land included within the old San 

. i *' * 

Pedro and Santa Gertrudes grants. The ground stated for the rejection was 
that, as title to the land had passed from the United States, the Department 
had no jurisdiction over the land and could not issue oil and gas leases on 
the land. j 

The applicants filed a motion for rehearing, asserting that, inasmuch 
as the patents relating to this land were issued by the United States in con¬ 
firmation of Mexican land grants, and inasmuch as, under Mexican law, a 
grant of land did not carry with it the minerals in the land, the patents im*> 

i 

pliedly reserved to the United States the minerals in the land, although the 

J j 

patents did not contain any express reservation of minerals. 

This precise contention was raised in Moore v. Smaw, 17 Cal. 199, 

and was rejected by the California Supreme Court. The court held that, 

! ' ‘ 

notwithstanding the Mexican law, patents issued by the United States in con- 

i ' 

firmation of Mexican land grants conveyed the entire interest of the United 
States in the land, including the minerals. See also United States v. San 
Jacinto Tin Company, 125 U. S. 273; Los Angeles & Salt Lake Railroad Com¬ 
pany v. United States, 140 F. (2d) 436, cert, denied 322 U.S. 757 (involving 

land in the San Pedro grant); and Gallagher et al. v. Boquillas Land & Cattle 

. . i 

Co. , 238 Pac. 395, 396 (Ariz.). Other applications for oil and gas leases 

j . 

on lands patented in confirmation of Mexican grants have been rejected by 

i ^ 

the Department on the ground that the patents did not contain reservations 

* " * 

• • I * 

of minerals to the United States and, accordingly, the United States did not 

i ' ' 

i 

own any interests in the several tracts which could properly be the subjects 
of Federal oil and gas leases. Dwight L. Sawyer, A-25193, May 19, 1948; 

j. * 

Joseph A. Sawyer, A-25192, June 14, 1948. j 

No error was committed in the rejection of these applications. 

i • t • 

Therefore, pursuant to the authority delegated to me by the Secretary 
of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), the motion for re¬ 
hearing is denied. ;| - 

i 

! 

(Sgd) Mastin G. White, - - 

Solicitor. 


[ Defendants Exhibit 3] 
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UEL T. McCURRY 
Los Angeles 12, Calif. 


UNITED STATES OF AMERICA 
DEPARTMENT OF THE INTERIOR 
A-24673 : Harold Toplin et al 

Applications for : "N" 

Oil & Gas Leases : Los Angeles 052902-29 


APPEAL - SPECIFICATION OF ERROR - MOTION FOR ADDITIONAL TIME 
Applicants herein designated hereby appeal to the Honorable Secretary of the 
Interior from the decision signed by Solicitor Mas tin G. White under a form 
decision of April 8, 1949, and as specifications of error the applicants here¬ 
in appellant respectfully state and contend: 

1. That approximately twelve years have elapsed since date of filing appli¬ 
cation for rehearing and above date of rejection. 

2. That no consideration was mentioned of specific points of law cited in 
application for rehearing in the form rejection. These citations were U. S. 
vs Castillero, decided by the Supreme Court in 1862, which emphatically 
stated that Spanish or Mexican Land Grants carried no right to minerals. 

This decision predated the patents on involved Grants. 

Property rights in the ceded lands are plainly described in the Second 
Section of the Protocol of the Treaty of Gudaloupe Hidalgo, viz; "Conform¬ 
ably to the law of the United States, legitimate titles to every description of 
property, personal and real, existing in the ceded territories are those 
which were legitimate titles under the Mexican law in California and New 
Mexico up to the 13th of May 1846, and in Texas up to the 2nd of March 1836." 

The Congress of the United States in passing the enabling act for these 
Mexican Grant Patents to issue also restricted these Grants to non-mineral 
titles in Section 11, of the Act of March 3, 1851, which reads as follows, 

"And be it further enacted that the Commissioners herein provided for, and 
the District and Supreme Courts, in deciding on the validity of any claims 
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brought before them under the provisions of this act, shall be governed by 
the Treaty of Guadaloupe Hidalgo, the law of nations, the laws, usages and 
customs of the Government from which the claim is derived, the principles 
of equity and the decisions of the Supreme Court of the United States, so 
far as they are applicable." The Solicitor’s rejection states there were no 
mineral reservations in the involved patents. It is well settled law that a 
patent can carry no more title than the Congressional Act enabling its issu- 
ance. All granting power is in Congress. 

3. The applicants and appellant prays that this appeal be granted as none 

of the points here set forth were answered in the Solicitor’s rejection of 

l , . 

appeal filed approximately twelve years ago. 

Respectfully submitted 
(Sgd.) U. T. McCurry 
131 S. Grand Ave. 

Dated July 5, 1949. | 

l 

i 


[ Defendant’s Exhibit No. 4] 

July 12, 1945 

! ; 

i 

Mr. U. T. McCurry j 

i 

131 S. Grant Avenue '• j 

Los Angeles, California i „ , 

j 

i - . . 

| 

My dear Mr. McCurry: 

Your document headed ’’Appeal - Specification of error - Motion for 
Additional Time” and relating to my decision in the case of Harold Toplon 
et al. (A-24673, April 8, 1949) has been received. 

The decision of April 8, 1949, denied a motion for rehearing withre- 
spect to a decision of the Commissioner of the General Land Office which 

i 

• | 

was approved by the First Assi stant Secretary of the Department. . Conse¬ 
quently, your most recent paper must be considered as a motion for the 
exercise of the supervisory power of the Secretary of the Interior to review 
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the decision of April 8, 1949. 

By order No. 2354, dated August 13, 1947 (12 F.R. 5596), section 
221.82 of Title 43, CFR, which provided for motions for the exercise of 
supervisory power, was repealed. 

Therefore, no further action will be taken upon the document.recently 
submitted by you. 

Sincerely yours. 

Mas tin G. White 
Solicitor 

EFHom;mt 


68 [ Filed June 24, 1955] 

Civil Action No. 1691-52 

MEMORANDUM 

This is a proceeding for a judgment declaring (1) that the United 
States is rightfully the owner of and has accepted ownership by treaty and 
grant from the Republic of Mexico of the minerals in certain lands in Calif¬ 
ornia ceded by the Treaty of Guadalupe Hidalgo and later patented by the 
United States to parties who claimed title under a prior Mexican grant; (2) 
that the Mineral Leasing Act of February 25, 1920, 41 Stat. 437, 441, 30 
U. S. C. 181, 226, is applicable to the right to develop the minerals under 
the said confirmed Mexican grant; and (3) for a mandatory injunction or 
order directing the Secretary of Interior to reprocess plaintiff's application 
for an oil and gas lease filed pursuant to the Mineral Leasing Act and to 
grant the plaintiff's application for such lease. 

The defendant, while contending that the plaintiff could not obtain a 
decree directing issuance of an oil and gas lease since this involves a dis¬ 
cretionary function of the Secretary of Interior, raised no objection to the 

69 Court's review of the Secretary's legal conclusion that title to the minerals 
passed with the patent, nor does the defendant claim that the owners of the 
surface rights are necessary parties to this proceeding. 


j 

i 
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By the Treaty of Guadalupe Bidalgo of February 2, 1848, 9 Stat. 922, 
the Mexican war was brought to a close and, among other things, a large 
territory including all of the present state of California was ceded to the . 
United States. Among other provisions, the Treaty provided for the pro- 

I 

tection of property in the ceded territories which was then held by many 
individuals under prior grants from Mexico and Spain. 

The Protocol of Querbtaro dated May 26, 1848, contained the follow¬ 
ing clarifying provision: 

i 

" The American Government by suppressing the Xth 

i 

i . *• 

Article of the Treaty of Guadalupe did not in any way intend 

i 

to annul the grants of land made by Mexico in the ceded ter- 

j * 

ritories. These grants, notwithstanding the suppression of 
the article of the Treaty, preserve the legal value which 
they may possess; and the grantees may cause their legiti¬ 
mate titles to be acknowledged before the American tribunals. 

j 

" Conformably to the law of the United States, legitimate 
titles to every description of property personal and real, ex¬ 
isting in the ceded territories, are those which were legiti¬ 
mate titles under the Mexican law in California and New 
Mexico up to the 13th day of May 1846 and in Texas up to the 
2nd day of March 1836. Tt j 

i 

In order to establish the validity and the boundaries of the private 
claims and to set apart the lands privately owned from those which would 
thereafter be owned by the United States, Congress passed the Act of March 
3, 1851, 9 Stat. 631, entitled "An Act to Ascertain and Settle the Private 

l * 

Land Grants of the State of California". 

The Act established a Board of Commissioners to hear all land claims 
70 with provision for appeal to the District Court and to the Supreme Court of 

j * 

the United States. 

i 

Sec. 8 of the Act provided that claimants should present their claims 

to the Commissioners when sitting as a Board and thereafter the Commiss- 

i . ■ ' . 

ion should "proceed promptly to examine the same upon such evidence and 
upon the evidence produced on behalf of the United States and to decide upon 

r * * 

i • 

i 
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the validity of said claim" and thereafter, within thirty days from the date 
of the decision, to certify the same, with the reasons on which it was found¬ 
ed, to the District Attorney of the United States in and for the District for 
which the decision was rendered. 

Sec. 9 provided for a court review in the District Court of the United 
States and an appeal to the United States Supreme Court. 

Sec. 11 provided that the Commissioners and the District Court and 
Supreme Court in passing upon the validity of any claim TT shall be governed 
by the Treaty of Guadalupe Hidalgo, the law of the Nations, the laws, usages 
and customs of the government from which the claim is derived, the princi¬ 
ples of equity, and the decisions of the Supreme Court of the United States, 
so far as they are applicable." 

Sec. 13 of the Act, after providing that all lands, the claims to which 
have been finally rejected by the Commissioners or which are finally de¬ 
cided to be invalid by the courts, and all lands the claims to which shall not 
have been presented to the Commissioners within two years from the date 
of the Act, shall be deemed held and considered as part of the public domain 
of the United States, further provided that "for all claims finally confirmed 
by the said Commissioners, or by the said District or Supreme Court, a 
71 patent shall issue to the claimant upon his presenting to the General Land 
Office an authentic certificate of such confirmation, and a plat or survey of 
the said land, duly certified and approved by the Surveyor General of Cali¬ 
fornia, whose duty it shaU be to cause all private claims which shall be fin¬ 
ally confirmed to be accurately surveyed and to furnish plats of the same **." 

Sec. 15 of the Act provided that "any patent to be issued under this Act 
shall be conclusive between the United States and the said claimants only and 
shall not affect the interests of third persons. " 

On October 19, 1852, various heirs of Christobel Dominguez presented 
a petition to the Board of Commissioners appointed under the above Act 
claiming "in fee simple a certain tract of land situate in the County of Los 
Angeles, known by the name of 'San Pedro* containing ten square leagues, 
more or less." 

The claim went on to state that the claimants "claim said tract of land, 



a portion of them by inheritance from, and a portion by purchase from, the 
heirs of Christobel Dominguez who died seized in fee thereof and who inheri¬ 
ted from his uncle, Juan Jose Dominguez, who died also seized therefor in 

; i . ‘ * r 

fee somewhere about the year 1809-10. n -i - 

v After reciting the chain of title and their relationship to Christobel 
Dominguez, the petition stated "and your petitioners therefore aver they * 
claim in fee the said Rancho of San Pedro as tenants in common in the shares 
and proportions as aforesaid in virtue of the aforesaid grants, of their long 
and specific possession and of the satisfaction, approval and acknowledg¬ 
ment of their title by the Mexican Government." j ' 

• . k 

» fi r 

The petition prayed "the Honorable Board to take their said claim into 

-i . ' 

72 consideration and to declare their title to the said Rancho San Pedro good 

tfv j 

and valid, and to confirm the same, and as in duty bound, etc. etc. —." 

j . * * , * 

Thereafter, the Board of Commissioners sustained the claim of the 
petitioners and, in an opinion reciting the evidence in support of the claim, . 
the Board held that the case rT falls within the rules and as such is entitled to 
a confirmation", and "a decree will be entered in general terms confirming 
the title of the petitioners to the premises to hold the same as tenants in 
common in the proportion in which they are respectively entitled under . 
their rights derived from the sources above mentioned." - • * : 

A decree of confirmation was entered on October 17/ 1854. 

• • . j .■', '• ... ' •' 

From the decision of the Board of Commissioners, an appeal was 

r * " , * , * , • . # ■ r H * „ ■ 

prosecuted by the Government to the District Court of the United States for 
the Southern District of California, which Court on the 10th day of February, 
1857 entered its judgment affirming the decision of the Board of Land Commis- 

• * •• ' “ * j ' * « • r • •• ’ 

sloners. The judgment adjudged and decreed "that the claim of the appellees 
to the land claimed in this case is good and valid and the same are hereby 
confirmed in them as follows: the lands of which confirmation is hereby 
made are known as the 'Rancho San Pedro' situate in Los Angeles County 
and bounded as follows: ..... (Descriptionfollows)." v* * •• , } ; * - 

\ „ ' * - ' i .* . * -* „r * 

An appeal was taken from the decision of the Distrlct Court to the 


Supreme Court of the United States but was subsequently withdrawn. There- 

• - ■ ; . j . . ■ ' ■ •• • -. • • - ' 

after, the survey was approved by the U.S. Surveyor General and a patent 
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73 


was issued on December 18, 1858. 

After reciting the various procedural steps taken under the Act of 
March 3, 1851 including quotation of the complete survey authenticated by 
the U. S. Surveyor General, California, the patent concluded with the follow¬ 
ing grant: 

’’Now Know Ye, That the United States of America, in 
consideration of the premises, and pursuant to the provisions 
of the Act of Congress aforesaid of 3rd March 1851, Have Given 
and Granted, and by these Presents do Give and Grant, unto 
the said Manuel Dominguez, Concepcion Hoche, Bernardino 
Rocha, Jose Antonio Aguina, Maria Jesus Cota de Dominguez, 

Madalina Dominguez, Andres Dominguez, Feliciana Dominguez, 
Estebane Dominguez, Maria Dominguez, Pedro Dominguez, 

Jose Dominguez, Maria, widow of Manuel Rocha, and Antonio 
Jacinto Rocha, and to their heirs, the tract of land embraced 
and described in the foregoing survey, T in the respective 
shares and proportions which they hold in the premises,* 'by 
title deduced from Christobel Dominguez, deceased, by heir¬ 
ship or by mesne conveyances 1 ; but with the stipulation that 
in virtue of the 15th Section of the said Act, the confirmation 
of this 'said claim, and this patent, 'shall not affect the inter¬ 
ests of third persons;' x 

"To Have and To Hold the said tract, with the appurt¬ 
enances, in the respective shares and proportion, and with 
the stipulation aforesaid, unto the said Manuel Dominguez, 

Concepcion Rocha, Bernardino Rocha, Jose Antonio Aguina, 

Maria Jesus Cota de Dominguez, Madalina Dominguez, Andres 
Dominguez, Feliciana Dominguez, Estenban Dominguez, 

Maria Dominguez, Pedro Dominguez, Jose Dominguez, Maria, 
widow of Manuel Rocha, and Antonio Jacinto Rocha, and to 
their heirs and assigns forever." 

From the date the patent was issued in 1858 until the present time, the 
United States has not asserted claim to any mineral interest in the land 


i 


39 r , 

! 

described in the patent. Apparently the area has been used and developed 

on the theory that the patentees obtained a full fee title. An exhibit offered 

■j ■ .,' 

in evidence by the defendant indicates that this particular area is in the - 

i ■■ ■ ■ 

heart of one of California's richest oil producing fields. 

On February 27, 1937, the plaintiff applied to the United States Land 

i . 

74 Office in Los Angeles for an oil and gas lease on some of the lands included 
in the Dominguez (or San Pedro) patent described as Sec. 4, Township 5 

j 4 * , 

South, Range 13 West Los Angeles County; This application was rejected 

on April 2, 1937 by the Commissioner of the General Land Office on the 

*i * ■ • 

ground that the land was "embraced in confirmed private land claims title 

i * ' • . . 

to which has long since passed from the Government by patent. The Depart- 
N • i ’ . 

ment has no jurisdiction over such lands and no authority to issue an oil 

and gas lease covering the same." 

I ' ^ 

\ ■ 

A rehearing was granted on May 12, 1937 following which briefs were 
filed by parties in interest but no decision was rehderediorsome twelve ‘ - 

i ■ " ■ 

years. This delay was due primarily to the intervening "off shore oil" 
litigation. On April 8, 1949, an opinion was issued by the Solicitor of the 
Department of the Interior acting for the Secretary, denying the rehearing 

- ' ' j . _ 

application. An application for reconsideration was filed on July 5, 1949 '• 
which was rejected on July 12, 1949. This suit followed on April 16, 1952. 

' i ■* 4 v T - .« r . 1 ; 

• »• - ~ 

! 

PLAINTIFF'S CONTENTIONS : ^ 

Plaintiff contends that the United States patent did not convey the ' 
minerals beneath the soil in the land described to the patentees for the reason 
that the Treaty of Guadalupe Hidalgo and the Protocol of Querdtaro provided 
for the confirmation by the United States of legitimate titles under Mexican 

* i * - ' 

. i „ • * „ , 

law in California up to May, 1846; that under Mexican law the ownership of 
agrarian land did not include the mines or minerals below the surface, but 
that these belonged to the sovereign; that the claim of Dominguez, et al, 
which includes the land involved in these proceedings was a claim of title to 

75 agricultural land and did not constitute a claim to the minerals therein, - 
which under Mexican law belonged to the sovereign; that the Act of March 3, 

* i •'.,«» . * 

1851 provided only for confirmation of existing titles to property under 
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Mexican law and did not include the power to convey to a claimant out of the 
Public Domain of the United States more property than such claimant owned 
under Mexican law; that the United States acquired by cession all the rights 
and property of the Republic of Mexico and California including the minerals 
beneath the surface of the Dominguez grant, and that since title thereto has 
never been conveyed but remains in the United States, the plaintiff acquired 
the right to a lease of the minerals in the land described in his Application 
of February 26, 1937. 

DEFENDANT’S CONTENTIONS 

The defendant contends that the patent issued under the Act of March 3, 
1951 and the proceedings which were held incident to the issuance of said 
patent carried with it title to the oil, gas and minerals and that the United 
States does not own any interest in the land described in plaintiff’s applica- 
tion which could properly be the subject of a Federal oil and gas lease; that 
since the patent was issued the United States has made no attempt to claim 
any mineral interest in the land described and the area has been used and 
developed on the theory that the patentee obtained a full fee title; that this 
particular area is in the heart of one of California’s richest producing oil 
fields and that this suit would gravely interfere with title claims which have 
been in existence for a long period of time; also, that as against the United 
States, or those claiming under it, a patent under the 1851 Act operates as 
76 a quit claim, and that one holding a patent under the 1851 Act has uniformly 
been held to have a conclusive title against the United States or anyone 
tracing his claim to the United States; that the legislative history of the 1851 
Act confirms the conclusion that patents issued thereunder conveyed the 
minerals; and that while there have been no earlier Interior Department 
decisions on the precise subject, there seems to be no question that the 
defendant’s predecessors in title have consistently concluded that the United 
States did not own the minerals and lands patented under the 1851 Act; that 
earlier Secretaries of the Interior at no time have suggested that action 
should be taken to assert a claim of title to these minerals and, therefore, 
this case is subject to the rule that courts should regard long continued and 
uniform practice of the officers charged with the duty of administering the 
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law as persuasively determinative of its construction. 

, <1 —' * ,4 
I * 

OPINION 

The question to be decided in this case is whether or not the patent 

, - * - ^ 

dated December 18, 1858 to Manuel Dominguez, et al, and issued pursuant 
to the provisions of the Act of March 3, 1851, conveyed title to the minerals 
beneath the soil in the land described in the patent. 

It seems clear that, as plaintiff contends, under Spanish and Mexican 

i * ' « ^ * 

law, no interest in the minerals passed by grant from the Mexican Govern- 

i _ ' < _ • - 

ment of * the land in which they were contained, without egress words desig- 

i »■ 

* i- - , 

nating them. The United States vs. Andres Castillero, 2 Black 17; Moore 

‘ ‘ . | . ’ 

vs. Smaw, 17 Cal. 199. Li view of this fact, it may be argued in support of 

i * „ ♦ 

the plaintiff's position that, since the claim of Dominguez, et al, was a 
77 claim of title to agricultural land and did not constitute a claim to the miner¬ 
als therein, the patent issued pursuant to the provisions of the Act of March 3 
1851 only confirmed the title of the claimants to the agricultural land and 
did not convey title to the mines or minerals below the surface. _ 

However, such a ruling would run counter to a long line of authorities 
which either directly or indirectly support a contrary view and would do- 
violence to the purpose of the Act of March 3, 1851, to settle private land 

j ■ ■ 

claims in the State of California based on Mexican and Spanish grants and 
not to leave such titles in their former indefinite position. 

The contentions made by the plaintiff in this suit were raised as long 
ago as 1861, and decided adversely to the position here taken by the plain¬ 
tiff, in the case of Moore vs. Smaw/ 17 Cal. 199, written by Chief Justice 
Field of that Court, later Mr. Justice Field of the Supreme Court of the 

' ’ i ■ 

United States, in which the Court held that consistent with the purposes of 

i • • 

1 

Hie Act of March 3, 1851, the effect of a patent under said Act was to divest 
the United States of any and all interest in the Hind, including the minerals 
which it may have acquired from Mexico under the Treaty. 

While the precise issue raised in this pending suitlippears not to .have 
been raised in any prior litigation in any Federal Court so as to be directly 

. . . -j 

passed upon, the Moore decision has never been questioned and it has been 
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cited with approval in other cases, although not with respect to the issue 
involved in this proceeding. Burke vs. Southern Pacific Railroad, 234 U.S. 
669, 689, United States vs. Texas , 339 U.S. 706 709. 

78 The Dominguez claim was the subject of an elaborate opinion by the 
Supreme Court of the United States in Dominguez De Guyer vs. Banning, 

167 U.S. 723, written by Mr. Justice Harlan, in which the history of the 
claim is recited in detail and, while the Court in that case did not have be¬ 
fore it the issue now under consideration, it did hold that the description 

in the patent controlled and from this holding it is reasonable to conclude that 
the patent issued on December 18, 1858 embraced all of the land, including 
the minerals under the surface, to the patentees therein named. 

In the case of Beard vs Federy, 3 Wall. 478, the Supreme Court held 
that a patent issued pursuant to the provisions of the Act of March 3, 1851 
is "a conveyance of such interest as the United States possessed in the land, 
and it takes effect by relation at the time when proceedings were instituted 
by the filing of the petition before the Board of Land Commissioners. M 
hi Fremont vs. United States, 17 How. 542, the Court Also had the 
Act of March 3, 1851 under consideration and pointed out that the Eighth 
Section of the Act "embraces not only inchoate or equitable titles, but legal 
titles also; and requires them all to undergo examination and to be passed 
upon by the Court. The object of this provision appears to be, to place the 
titles in land in California upon a stable foundation, and to give the parties 
who possess them an opportunity of placing them on the records of the coun¬ 
try, in a manner and form that will prevent future controversy." 

hi Interstate Land Co. vs. Maxwell Land Co., 139 U.S. 569, the 
Supreme Court again had before it the question of the effect of a patent cov- 

79 ering land acquired from Mexico by the Treaty of Guadalupe Hidalgo, and the 
Court said (page 580) 

"The confirmation and patenting of the grant to Beaubien 
and Miranda operated to divest the United States of all their 
rights to the land embraced in the grant which this country ac- 
quired from Mexico by the Treaty of Guadalupe Hidalgo. And 
the only way that that grant can be defeated now is to show 
that the lands embraced in it had been previously granted by 


I 
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; 

the Mexican Government to some other person*" 

In United States vs. O t Donnell, 303 U. S. 501, 512, in which the history 
of the Act of March 3, 1851 is set out in detail, thd Court said: 

i 

"The primary purpose of the Mexican Claims Act was 

i 

the performance by the United States of its treaty obligations 

i 

to quiet the titles of the claimants under Spanish and Mexican 
grants. But a necessary consequence of proceeding before 
the Commission, and one incidental to the determination of 
the validity of the titles of such claimants, was a determin¬ 
ation whether, by the cession, the lands in question had be¬ 
come a part of the public domain of the United States. It is 
evident that the treaty obligations to quiet the title of claim¬ 
ants under Mexican grants would be defeated and the Mexican 
Claims Act would fail of its purpose if the finality of the 
Board* s confirmation of claims under Mexican grants could 
be challenged by persons claiming under grants of public 
lands by the United States. For that reason it has been con¬ 
sistently held that claimants under the United States, by 
virtue of statutes disposing of its public lands in California, 
are not T third persons* within the meaning of the Mexican 
Claims Act, and that confirmation under that Act of claims 
under Mexican grants is conclusive upon all those claiming 
under the United States. ** 

In Adam vs. Norris, 103 U.S. 591, 593, the Court said: 

"But the United States, in dealing with parties claim¬ 
ing, under Mexican grants, lands within the territory ceded 
by the treaty of Mexico, never made pretense that it was the 
owner of them. When, therefore, guided by the action of the 
tribunals established to pass upon the validity of these alleged 
grants, the Government issued a patent it was in the nature 
of a quit claim, - an admission that the rightful ownership 
had never been in the United States, but had passed at the 
time of the cession to the claimant, or to those under whom 


he claimed. This principle has been more than once clearly 
announced in this Court. (Citing cases.)" 

The case of Ely Real Estate & Investment Company vs. Watts, et al, 
262 F. 721, which related to the Gadsden Treaty with Mexico of December 
30, 1853, under which the United States acquired that portion of Arizona 
involved in the proceeding, required consideration of the Treaty of 
Guadalupe Hidalgo and the Court discussed at length the provisions of the 
Act of March 3, 1851, particularly Sec. 15 thereof. In the opinion written 
by Circuit Judge Gilbert, after reviewing a number of authorities, the 


Court said: 

T Tt has been held in numerous decisions that the patent 
issued upon a confirmed Mexican grant is to be regarded in 
two aspects; First, it is a quit claim deed from the United 
States, which takes effect by relation at the time when pro¬ 
ceedings were instituted by the filing of the petition with the 
Commission or Court created to adjudicate the claim; Second, 
it is a record of the Government, showing its judgment with 
respect to the title of the patentee at the date of the cession. 

(Citing cases)” 

Other authorities which, while not directly in point, lend support to 
the conclusions herein expressed, are Bo tiller vs. Dominguez, 130 U. S. 238, 


the conclusions herein expressed, are Bo tiller vs. Dominguez , 130 U. S. 238, 
United States vs. San Jacinto Tin Co. , 125 U.S. 273, United States vs. Cor ¬ 
onado Beach Co ., 255 U S. 472, Work vs. Mason , 6 F. (2d) 474, Hogan vs. 
United States , 72 F. (2d) 799, Los Angeles and Salt Lake Railroad Company 
vs. United States, 140 F. (2d) 436, Leese vs. Clark, 20 Cal. 388, 423. 

The claim filed by the heirs of Christobel Dominguez claimed "in fee 
simple a certain tract of land situate in the County of Los Angeles, known 
by the name of ’San Pedro’ containing ten square leagues, more or less", 
and went on to state that Christobel Dominguez "died seized in fee thereof" 
and then the petitioners "aver they claim in fee the said Kancho San Pedro 
as tenants in common **." The patent issued gave and granted "the tract of 
land embraced and described in the foregoing survey". 
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Li the light of the foregoing authorities, it is imy conclusion that the 

i 

patent herein described and issued pursuant to the provisions of the Aqt of 

March 3, 1851, did convey title to the minerals beneath the soil in the land 

i . ■ ■ ■ ■ 

described in the patent; that the patentees acquired a conclusive title against 

i _ 

the United States or anyone tracing his claim to the United States; that the 
defendant correctly ruled that the United States does not own the minerals 
in the lands described in the lease application and, therefore, the plaintiff 
is not entitled to the relief demanded. 

Counsel for the defendant will submit an appropriate order in conform¬ 
ity with the foregoing. 

i 

i 

i 

i 

I 

/s/ Joseph C. McGarraghey 
Judge 


June 24, 1955 


82 [ Filed July 15, 1955] 

Civil Action No. 1691-52 

[ 

I * 

i * * 

JUDGMENT | 

This case having come on for trial and the court having considered the 
evidence and the briefs filed by the parties and having heretofore filed its 

i " 

memorandum opinion which is adopted as its findings of fact and conclusions 
I of law, it is | ' 

ORDERED AND DECREED That the plaintiff is not entitled to relief, 

i • *■ 

that judgment is hereby entered in favor of the defendant and that the com- 

. ' } * 

r 

plaint be and hereby is dismissed. 

Dated this 15th day of July 1955. 


Seen: Welburn Mayock 

Attorney for Plaintiff 


Joseph UL McGarraghey 

Jud £e 

United States District Court 
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QUESTIONS PRESENTED 

1. Whether a land patent by the United States in 1858, which 
was issued under the direction of the Act of March 3, 1851, 
9 Stat. 631, to settle private land claims in California and 
which confirmed and granted to the heirs and assigns of the 
original Spanish grantee a title in terms of a fee simple absolute, 
conveyed all interests of the United States in the land, includ¬ 
ing the minerals. 

2. Whether, in any event, the conclusion of the Secretary of 
the Interior that such patent did convey the minerals may be 
overturned by the courts. 

a) 
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OPINION below 

The unreported opinion of the district court appears in the 
Joint Appendix at pages 34r-45*~ 

JURISDICTION 

This is a suit against the Secretary of the Interior for a 
judgment declaring that the United States owns the minerals 
in certain lands in California, notwithstanding a patent issued 
by it in 1858 to the heirs and assigns of the original Spanish 
grantee, and that said lands are subject to tjie Mineral Leas¬ 
ing Act of 1920 and for an injunction directing the Secretary 
to reprocess and to grant appellant’s application under that 
act for an oil and gas lease, previously denied by the Secre¬ 
tary on the ground that the United States does not own the 
minerals. The matter in controversy exceeds $3,000, exclusive 
of interest and costs (Jt. App. 1, Govt. Exh. 6). Jurisdiction 
of the district court was invoked on the grounds of diversity 
of citizenship, 28 U. S. C., Sec. 1332, existence of a federal 
question, 28 U. S- C., Sec. 1331, under Section 10 of the Ad*- 

(i) 
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ministrative Procedure Act, 5 U. S. C., Sec. 1009, under the 
Declaratory Judgments Act, 28 U. S. C., Secs. 2201-2202, and 
under the inherent power of the court to grant injunctive relief 
(Jt. App. 1-2). Judgment was entered on July 15, 1955 (Jt. 
App. 45), and notice of appeal was filed on August 11, 1955. 
This Court has jurisdiction under 28 U. S. C., Sec. 1291. 

COTJNTEBSTATEMENT OF THE CASE 

This is a proceeding in the nature of mandamus to require 
the Secretary of the Interior to reprocess and to grant appel¬ 
lant’s application for an oil and gas lease on certain land in 
California pursuant to the Mineral Leasing Act of February 25, 
1920, 41 Stat. 437, 441, 30 U. S. C. Secs. 181, 226 (Jt. App. 5). 
In addition to and in support of the requested mandatory 
relief, appellant seeks a declaratory judgment holding that the 
United States is the owner of the minerals in that land which 
was ceded by Mexico under the Treaty of Guadalupe Hidalgo 
and later patented by the United States to parties who claimed 
under a prior Spanish grant (Jt. App. 5). The facts are as 
follows: 

The Mexican war was brought to a close by the Treaty of 
Guadalupe Hidalgo on February 2,1848, 9 Stat. 922. In that 
treaty a cession was made of a very large territory including 
all of the present State of California. Under the treaty pro¬ 
visions (and under the general provisions of the law of nations) 
the land titles of individuals within the ceded territory were 
protected. However, the number of claimants and the type of 
Spanish and Mexican grants were many and varied. Land 
owned by the Mexican government and land as to which no 
valid private claim could be established belonged to the United 
States. These facts required some procedure for ascertaining 
the validity and the boundaries of the private claims in order 
to set apart the lands privately owned from those which be¬ 
longed to the United States. To accomplish this Congress 
passed the Act of March 3, 1851, 9 Stat. 631, entitled “An 
act to ascertain and settle the private land claims in the State 
of California.” 1 

1 A history of the Act Is set out in United States v. O'Donnell, 303 U. S. 
501, 510-513 (1938). 
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That Act established a board of commissioners to hear all 
land claims and provided that the board’s findings could be 
appealed to the district court and to the Supreme Court of the 
United States. Section 13 provided that in all instances 
where claims were rejected by the commission or were not 
filed within two years the lands “shall be deemed, held, and 
considered as part of the public domain of the United States.” 
It further provided that “for all claims finally confirmed by 
the said commissioners, or by the said District or Supreme 
Court, a patent shall issue to the claimant upon his presenting 
to the general land office an authentic certificate of such con¬ 
firmation, and a plat or survey of the said land * * *.” Sec¬ 
tion 15 provided that “any patent to be issued under this act 
shall be conclusive between the United States, and the said 
claimants only, and shall not affect the interests of third 
persons.” 

Pursuant to that Act, several heirs and assigns of one Chris- 
tobel Dominguez, who was asserted to have derived his title 
from both Spanish and Mexican grants, presented a claim to 
the board of commissioners in the year 1854 2 (Jt. App. 12-14). 
The commissioners found in their favor and the decision was 
affirmed by the District Court of the United States for the 
Southern District of California on February 10,1857 (Jt. App. 
15-23). An appeal taken by the United States to the Su¬ 
preme Court was withdrawn on June 4, 1857 (Jt. App. 24). 
Thereafter, following a survey approved by the Surveyor Gen¬ 
eral of California, a patent conveying approximately 43,119 
acres was duly issued on December 18, 1858 (Jt. App. 25-28). 

On February 26, 1937, appellant applied to the United 
States Land Office in Los Angeles for an oil and gas lease on 
some of the lands (not exceeding 640 acres) included in the 
Dominguez (or San Pedro) patent in Los Angeles County 
(Jt. App. 2, 39). This application, along with applications 
by 26 other persons for leases on similar tracts, was rejected 
on April 2,1937, by decision of the Commissioner of the Gen¬ 
eral Land Office, approved by the First Assistant Secretary 
of the Interior, on the ground that the land was “embraced 

3 A complete history of the Dominguez claim is set out in Dominguez 
De Quyer v. Banning, 167 U. S. 723 (1897). 
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in confirmed private land claims title to which has long since 
passed from the Government by patent. The Department has 
no further jurisdiction over these lands and no authority to issue 
an oil and gas lease covering the same” (Jt. App. 28-30). A 
rehearing was granted on May 12,1937, following which briefs 
were filed by parties in interest, but no decision was rendered 
for some 12 years (Jt. App. 39). This delay was due primarily 
to the intervening “offshore oil” litigation, some of the land 
involved being possibly within its scope (Jt. App. 39). How¬ 
ever, on April 8, 1949, an opinion was issued by the Solicitor 
of the Department of the Interior, acting for the Secretary, 
denying the claim on rehearing (Jt. App. 30-31, 39). An 
application for reconsideration was filed on July 5,1949, which 
was rejected on July 12, 1949 (Jt. App. 32-34, 39). 

This suit was filed by appellant on April 16,1952 (Jt. App. 1, 
39). Following a trial in March 1955, the district court 
entered judgment on July 15,1955, in favor of the Secretary of 
the Interior and dismissed the complaint (Jt. App. 45). In 
its opinion, the district court held that appellant’s contentions 
“run counter to a long line of authorities which either directly 
or indirectly support a contrary view and would do violence to 
the purpose of the Act of March 3,1851, to settle private land 
claims in the State of California based on Mexican or Spanish 
grants and not to leave such titles in their former indefinite 
position” (Jt. App. 41). This appeal followed. 

STATUTE INVOLVED 

Relevant portions of the Act of March 3, 1851, 9 Stat. 631, 
are set out in the Appendix, infra, pp. 20-23. 

SUMMARY 0E ARGUMENT 

I 

The identical contention urged here, that title to the min¬ 
erals did not pass under a patent issued by the United States 
pursuant to the Act of March 3, 1851, to settle Spanish or 
Mexican titles, was rejected by decision of the Supreme Court 
of California in 1861, no appeal being taken to the United 
States Supreme Court. That decision has never been ques- 
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tioned by any court and has been relied upon for the quiet use 
and development of all such properties in California, during 
the many intervening years. It is plainly a correct decision 
and, in any event, has become a rule of property which may not 
now be challenged. 

II 

The tribunal which the 1851 Act established to investigate 
and adjudicate all claims of Spanish or Mexican grants and 
thereby to give repose to titles, had authority to hear and 
adjudicate the claim of “fee simple” title asserted to the tract 
involved here and its decree confirming the validity of that 
claim and the patent by the United States issued pursuant to 
the decree passed title to the minerals and are not open to the 
present collateral attack. This is established beyond doubt 
by numerous federal decisions construing the 1851 Act and 
similar acts and by the legislative history of the 1851 Act. 

In addition, the long continued and uniform administrative 
interpretation that such patents passed title to the minerals is 
persuasively determinative of the construction to be given the 
1851 Act. Moreover, where the Secretary of the Interior’s 
construction of the statute is a possible one, it cannot be said 
that he has a plain duty to act in accordance with a different 
construction and, therefore, mandamus or its equivalent is 
not available. Finally, the demand that the Secretary be 
ordered to grant a mineral lease is invalid because of the dis¬ 
cretion involved. 

III 

Appellant is barred as a claimant, because he offers no su¬ 
perior title as of the date of the issuance of the patent and 
seeks, at most, to be a claimant under or in privity with the 
United States. Section 15 of the 1851 Act expressly makpg 
patents issued under the Act conclusive against the United 
States and persons claiming under it. 

ARGUMENT 

Introductory .—The patent involved here was issued in 1858 
(Jt. App. 28). Since that time the United States has made 
no attempt to claim any mineral interest in the land described 
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therein and the area has been used and developed on the theory 
that the patentees obtained a full fee title., j This particular 
area is in the heart of one of California’s richest producing oil 
fields (Defendant’s Exhibit 6). The present suit, if success¬ 
ful, would interfere gravely with titles in this area and else¬ 
where in the territory ceded by Mexico which have been re¬ 
garded as settled for almost 100 years. The appellant’s conten¬ 
tion is not new. As will be shown, it was raised and judicially 
rejected in 1861. That decision has never heretofore been 
questioned by any court. In addition to that holding, which, 
we submit, has necessarily become a ‘Yule of property,” there 
are definitive reasons, based on the terms of the 1851 statute, 
decisions on related subjects, legislative history and administra¬ 
tive interpretation, which establish the invalidity of appel¬ 
lant’s contentions. 

‘ ‘ •' I 

r *'*'«•’, • . j * 

It has been settled since 1861, by decision of the California 
Supreme Court which has never been judicially questioned, 
that a patent under the 1851 Act conveyed title to the 
minerals 

The identical contention, urged here by appellant, that title 
to the minerals did not pass under a patent issued by the 
United States pursuant to the 1851 Act was rejected by the 
Supreme Court of California in Moore v. Smaw, 17 Cal. 199 
(1861), and no appeal was taken to the Supreme Court of the 
United States. That decision by Chief Justice Field, who later 
served on the Supreme Court of the United States, has never 
been questioned by any court. It has been cited with ap¬ 
proval by the United States Supreme Court, although not 
with respect to the issue involved here. See Burke v. Southern 
Pacific Railroad, 234 U. S. 669, 689 (1914); United States v. 
Texas, 339 U. S. 707, 719 (1950). 

The Moore decision covered two suits, one instituted by 
Moore to recover the value of gold removed from the Fernandez 
grant and one instituted by Fremont to recover the value of 
gold removed from the Las Mariposas grant. Predecessors of 
both plaintiffs had filed their .claims before the commission 
established by the 1851 Act and, based on those proceedings, 
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patents were issued under Section 13 of the Act. The con¬ 
tention of the defendants was that the patents merely con¬ 
firmed whatever title the claimants had under Mexican law, 
that Mexican grants did not include minerals and that for 
this reason title to the minerals was either in the State of 
California or in the United States. Consequently, they con¬ 
tended, plaintiffs had no title upon which they could base 
their actions. 

In his opinion overruling defendants’ contentions, Chief 
Justice Field discussed Spanish law at length and concluded 
that under Spanish law the so-called “regalian theory” ap¬ 
plied whereby the minerals were reserved to the Crown “as a 
personal prerogative of the King” 3 and did not pass by an 
ordinary grant of land, without express words of designation. 
The Mexican law inherited that concept from the Spanish 
law and differed from it only in the particulars required by the 
change in the government following the separation of Mexico 
from the Spanish monarchy. Consequently, at the time of 
the cession of California to the United States, the minerals 
belonged to the Mexican nation and passed by the cession, 
with all other property of Mexico within the limits of Cali¬ 
fornia, to the United States.* They did not pass in trust 
for the future State of California because the reasons for the 
retention of mineral rights in Spanish grants of land were 
matters which did not inherently relate to and were not re¬ 
quired by sovereignty (“supreme political authority”) and, 
therefore, do not support an implied retention of such rights 
in favor of the future State. 3 

’Gold and silver and quicksilver were originally the primary concern. 

4 An authoritative statement of the Spanish or Mexican law relating to 
minerals is set out at pages 9-12 of a report by John Wasson, United 
States Surveyor General, dated September 30, 1879, given to the Public 
Land Commission. It is printed in Congressional Series Xo. 1923, as an 
appendix to Executive Document Xo. 46, 46th Cong., 2d sess. (Report of 
the Public Land Commission, created by the Act of March 3, 1879, 20 
Stat. 394.) 

s In Gallagher v. Boquillas Land <£ Cattle Co., 28 Ariz. 560, 238 Pac. 395 
(1925), ruling on a similar statute, the court said: “The fact that the so- 
called regalian theory existed in Mexico whereby minerals in the ground 
are reserved to the government as one of its prerogatives, and consequently 
•do not pass by a grant of land unless expressly mentioned, does not alter 
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Then, adverting to the effect of the issuance of a patent 
by the United States under the 1851 Act to lands previously 
granted under Mexican law, the court pointed out that the 
purpose of the 1851 Act, as shown both in its title and in the 
first section, was to “settle private land claims in the State 
of California” based on Spanish and Mexican grants (p. 223), 
that many of the claims presented to the Board of Land Com¬ 
missioners were founded on equitable considerations, or on 
titles of a floating or inchoate nature, and that the intent of the 
act was not to leave such titles in their former indefinite posi¬ 
tion but to provide a new, complete title based upon the patent. 
It said (p. 224): “There is nothing in the act restricting the 
operation of the patents thus issued to the interests acquired 
by claimants from the former Government, or distinguishing 
the patents in any respect from the general class of conveyances 
made, under that designation, by the United States.” The 
patents conveyed “all the interest of the United States, what¬ 
ever it may have been, in everything connected with the soil, 
in everything forming any portion of its bed or fixed to its 
surface, in everything which is embraced within the significa¬ 
tion of the term land; and that term, says Blackstone, “in¬ 
cludes not only the face of the earth, but everything under it 
or over it’ ” (p. 224). 

The court noted further that patents had been issued in 
earlier days covering Spanish grants “to extensive tracts in the 
Territories of Louisiana, Mississippi, and Florida and, in many 
cases, they embraced lands in which minerals of gold and silver 
and other metals existed. Yet in no instance, whether the 
patents were issued upon a sale or donation of lands, or upon 
a confirmation of a previously existing grant, have the United 
States asserted any right to the mines as being reserved from 
the operation of the patents. They have uniformly regarded 
the patent as transferring all interests which they could pos¬ 
sess in the soil, and everything imbedded in or connected there¬ 
with” (pp. 225-226). 

the case. That theory is entirely out of harmony with our form of gov¬ 
ernment. The United State* acquired the mineral*; not thi* theory. 
Fremont v. Flower, 17 CaL 199; Moore v. Smaic, 17 Cal. 199, 79 Am. Dec. 
129.” [Emphasis supplied.] 
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The court then held that, even though the defendants were 
correct in thsir statement of the Spanish law, the effect of a 
patent under the 1851 Act was to divest the United States of 
any and all interest in the lands described in such patent, in¬ 
cluding the minerals which it may have acquired from Mexico 
under the treaty. 

We submit that the Moore decision has plainly settled the 
exact issue which appellant raises here. That decision has 
been in force and relied upon for almost 100 years. In Hogan 
v. United States, 72 F. 2d 799 (C. A. 9,1934), the court rejected 
a contention that a United States patent under the 1851 Act 
based on confirmation of an asserted Mexican grant was in¬ 
effectual because the lands were formerly mission lands and 
Spanish law forbade a grant of such lands, i The court said 
(P. 807): ... , _ • , ktV - . 

Indeed, the law upon the subject has become a rule of 
property as long ago as Minnesota Min. Co. v. National 
Min. Co., 3 Wall. 332, 334, 18 L. Ed. 42, wherein the 
Supreme Court of the United States said: “Where ques¬ 
tions arise which affect titles to land it is of great im¬ 
portance to the public that when they are once decided 
they should be no longer considered open. Such de¬ 
cisions become rules of property, and many titles may 
be injuriously affected by their change. * * *” 

While the Moore decision is the only decision found which 
has ruled squarely on the question of passage of title to minerals 
under the 1851 Act, other cases have been decided on the 
presumption that title to the minerals passed by the patents 
from the United States. United States v. San Jacinto Tin Co., 
125 U. S. 273 (1888); Los Angeles & Salt Lake Railroad Com¬ 
pany v. United States, 140 F. 2d 436 (C. A. 9,1944), certiorari 
denied 322 U. S. 757 (1944); cf. Work v. Mason, 55 App. D. C. 
349, 6 F. 2d 474 (1925), appeal dismissed 270 U. S. 668. And 
it is stated in hindley on Mines , 3d ecL (1914), Sec. 128, that 
“Final confirmation of a grant, and the patent issued pursuant 
thereto, convey to the grantee all the minerals, with the pos¬ 
sible exception of grants falling within the jurisdiction of the 
court of private land claims created by the act of March 3, 



1891.” The latter act relates only to lands in New Mexico, 
Arizona and Colorado. 

We submit that the reasoning in the Moore case cannot 
reasonably be controverted * Moreover, appellant’s belated 
attack upon that reasoning comes too late since the Moore 
holding has become a rule of property. Accordingly, without 
more, the decision by the Secretary of the Interior in the 
instant matter based on that case was clearly right. 

II 

Federal cases construing the 1851 Act and similar acts, the 
legislative history, and the longstanding administrative 
interpretation support the Secretary of the Interior’s 
decision that the patent conveyed the minerals 

A. The Decisions .—The purpose of the 1851 Act and the 
scope of judicial review of a decree of confirmation and of a 
patent issued under it have been fully settled adverse to 
appellant’s contentions here. Thus, in Beard v. Federy, 3 Wall. 
478 (1865), an opinion by Justice Field, a contention that 
church property was erroneously patented under the 1851 Act 
was rejected, the court stating (pp. 489,492): 

The board having acquired jurisdiction, the validity 
of the claim presented, and whether it was entitled to 
confirmation, were matters for it to determine, and its 
decisions, however erroneous, cannot be collaterally as¬ 
sailed on the ground that it was rendered on insufficient 
evidence. The rule which applies to the judgments of 
other inferior tribunals applies here—that when it has 
once acquired jurisdiction its subsequent proceedings , 
cannot be collaterally questioned for mere error or 
irregularity. 

* * * * * 

If parties asserting interests in lands acquired since the 
acquisition of the country could deny and controvert 

this record and compel the pan tee, in every suit for 
_____ ^ • 

‘Certainly the California court in 1861 was better equipped to construe 
the 1851 Act as to California property and to determine the effect to be 
given decrees of the Board of Commissioners than are courts today. 


11 


his land, to establish the validity of his claim, his right 
to its confirmation, and the correctness of the action of 
the tribunals and officers of the United States in the 
location of the same, the patent would fail to be, as it 
was intended it should be, an instrument of quiet and 
security to its possessor. 

In Thompson v. Los Angeles Farming, Etc., Co., 180 U. S. 72 
(1901), it was contended that a decree of confirmation under 
the 1851 Act and the patent issued were utterly void because 
the papers used to support the claim showed that the Mexi¬ 
can government lacked authority to convey mission lands. 
The Court rejected the contention, stating (pp. 77-78): 

The scheme of adjudication was made complete and all 
the purposes of an act to give repose to titles were ac¬ 
complished. And it was certainly the purpose of the 
act of 1851 to give repose to titles. It was enacted 
not only to fulfill our treaty obligations to individuals, 
but to settle and define what portion of the acquired 
territory was public domain. It not only permitted 
but required all claims to be presented to the board,.and 
barred all from future assertion which were not pre¬ 
sented within two years after the date of the act. Sec. 
13. The jurisdiction of the board vxis necessarily com¬ 
mensurate with the purposes of its creation, and it was 
a jurisdiction to decide rightly or wrongly. If wrongly, 
a corrective was afforded, as we have said, by an appeal 
by the claimant or by the United States to the District 
Court. Sec. 9. Indeed, the proceedings in the District 
Court were really new, and further evidence could be 
taken. Sec. 10. Upon the confirmation of the claim 
by the commissioners or by the District or Supreme 
Court, a patent was to issue and be conclusive against 
the United States. Sec. 15. [Emphasis supplied.] 

In Hogan v. United States, 72 F. 2d 799 (C. A. 9, 1934), also 
upholding a patent to former mission lands, the court said 
(pp. 804-805): 

Mr. Justice Reid, who was an outstanding authority 
on the law involved in these Mexican land grants, and 
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who many times had occasion to construe the meaning 
and effect of proceedings under this act of March 3,1851, 
in an opinion confirming a title in the case of Brown v. 
Brackett, 21 Wall. 387, 389, 22 L. Ed. 622, concluded 
his opinion as follows: “Every conceivable point re¬ 
specting these grants, their validity, their extent, and 
the operation of decrees confirming claims to land under 
them, has been frequently examined; and the law upon 

these subjects has been repeated even to wearisomeness.” 

• * • » » 

The Board of Land Commissioners as well as the Dis¬ 
trict Court has jurisdiction oj the subject-matter as well 
as of the parties, and, this being true, the judgment and 
the patent are not subject to the attack here made. 
* * * If the claim set forth in the petition of the ap¬ 
plicant, whatever the merits thereof might have been, 
was for a right or title derived from the Spanish or 
Mexican governments, it was of the type which the 
Commissioners were granted power to hear and the court 
had jurisdiction to determine. * * * A full examina¬ 
tion of the act discloses that it was its purpose, and 
that it did furnish a complete method for the adjudica¬ 
tion of these claims. [Emphasis supplied.] 

To the same effect are the decisions in Fremont v. United 
States, 17 How. 542 (1854), and Botdler v. Dominguez , 130 
U. S. 238,249 (1889). 

It is evident from the foregoing that if the United States, 
which was a party to all confirmation proceedings because of 
its interest in the public domain, did not claim or succeed in a 
claim to the minerals in those proceedings, it is barred from a 
collateral attack on them at this late date. And, as will be 
shown in Point HI, infra , since appellant seeks a right which 
can derive only from privity with the United States, he also is 
barred from collaterally assailing the extent of the interest 
granted by the patent. 

The habendum clause of the patent is plain in granting a full 
fee simple title as known to the common law (Jt. App. 27- 
28). That includes minerals. United States v. Sunset Ceme¬ 
tery Co., 132 F. 2d 163,164-165 (C. A. 7,1942); United States 
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v. South Dakota, 212 F. 2d 14 (C. A. 8,1954). That alone is 
sufficient to settle any question as to what the United States 
conveyed. Such a patent, issued under the 1851 Act and similar 
acts, has been repeatedly held to be a “grant or quitclaim” of 
“such interest as the United States possessed in the land.” 
Beard v. Federy, 3 Wall. 478, 491-492 (1865); Langdeau v. 
Hanes, 21 Wall. 521 (1874); Adams v. Norris, 103 U. S. 591, 
593 (1880); Interstate Land Co. v. Maxwell Land Co., 139 
U. S. 569, 580 (1891); Joplin v. Chachere, 192 U. S. 94, 104 
(1904); United States v. Coronado Beach Co., 255 U. S. 472, 
478 (1921); Ely Real Estate <& Investment Co. v. Watts, 262 
Fed. 721 (C. A. 9, 1920); cf. Gallagher v. Boquillas Land & 
Cattle Co., 28 Ariz. 560, 238 Pac. 395 (1925). The conclusive 
effect of the terms of the patent, over the details of the original 
grant or claim, is further shown in Dominguez De Guyer v. 
Banning, 167 U. S. 723 (1897), which is of particular interest 
because it relates to and sets forth the history of the original 
grant involved here. In holding that the description in the 
patent controlled over the description in the decree, the Court 
quoted Beard v. Federy, supra, as follows: 

In the first place, the patent is a deed of the United 
States. As a deed, its operation is that of a quitclaim, 
or rather of a conveyance of such interest as the United 
States possessed in the land, and it takes effect by re¬ 
lation at the time when proceedings were instituted by 
the filing of the petition before the Board of Land Com¬ 
missioners. 

The Court also approved the following statement from Tesche - 
macher v. Thompson, 18 Cal. 11, 25-26, 75 Am. Dec. 151: 

As the last act in the series of proceedings a patent 
is to issue to the claimant. This instrument is not only 
the deed of the United States, but it is a solemn record 
by the Government of its action and judgment with 
respect to the title of the claimant existing at the date 
of the cession. 

Moreover, contrary to appellant’s contention (Br. 9), there 
was authority to confirm title and to issue a patent to the land 
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with the minerals. The board was authorized to confirm “any 
right or title derived from the Spanish or Mexican govern¬ 
ment.” If a grantee had a right or asserted a right to the land 
with the minerals, the board was authorized to adjudicate it. 
Here the claimants repeatedly asserted “that they claim in 
fee simple” title to the tract of land involved (Jt. App. 12,13, 
14) and asked confirmation of that title (Jt. App. 14). They 
asserted that their title derived from “both the Spanish and 
Mexican Governments” (Jt. App. 12). The opinion of the 
board ordered entry of a decree “in general terms confirming 
the title of the petitioners” (Jt. App. 22) and a decree adjudg¬ 
ing “that the claim of the said petitioners is valid” was signed 
and entered (Jt. App. 22). On appeal, the district court took 
“additional evidence” and. thereafter, affirmed the decree of 
the board, stating “that the claim of the appellees to the lands 
claimed in this case is good and valid 7 7 (Jt. App. 23). 

Plainly, the proceedings and the decree must be regarded 
as relating to “the claim asserted.” Brown v. Brackett, 21 
Wall. 387 (Field, J. 1874). “If the claim set forth in the peti¬ 
tion of the applicant, whatever the merits thereof might have 
been, was for a right or title derived from the Spanish or Mexi¬ 
can government, it was the type which the Commissioners were 
granted power to hear and the court had jurisdiction to de¬ 
termine. 77 Hogan v. United States, 72 F. 2d 799, 804-805 
(C. A. 9, 1934). And in Thompson v. Los Angeles Farming 
Etc. Co., 180 U. S. 72 (1901), the Court said: 

They [the provisions of the 1851 Act] made a spe¬ 
cial tribunal of the board limited to hear a particular 
class of claims, but not limited to the questions of law 
and fact which could arise in passing on and determin¬ 
ing the validity of any claim of the class. The power 
to consider whatever was necessary to the validity of 
the claim—propositions of Taw or propositions of fact— 
the fact of a grant, or the power to grant, was con¬ 
ferred. If there should be a wrong decision the remedy 
was not by a collateral attack on the judgment ren¬ 
dered. The statute provided the remedy. [Emphasis 
supplied.] 
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By the, patent, • “the government declares that the claim 
asserted was valid under the lam of Mexico; that it was en¬ 
titled to recognition and protection by the stipulations of the 
treaty, and might have been located under the former govern¬ 
ment* mid is correctly located now, so as to embrace the prem¬ 
ises as they were surveyed and described.” [Emphasis sup¬ 
plied! Beard v. Federy, 3 Wall. 47$, 492'(1865): " : . * 
Appellant’s reliance (Br. 8-10) upon decisions wherein the 
courts used the term “confirm” rather thani “quitclaim” in 
/explaining the operation of patents issued under the 1851 Act 
is without effect here. Such decisions involve the conflicting 

♦ ■ • i * *« • ^ r - 1 * t r ' 

claims of two individuals. The 1851 Act was designed either 
to establish or to extinguish the Government’s rights. It was 
expressly not intended as a means of finally settling the rights 
of rival individual claimants. Thus, the issuance of a patent 
•to one of sueh claimants, did not settle the title question be- 
tween them. But that does not conflict with the.'fact that 
one holding a patent under the 1851 Act has uniformly been 
held to have a conclusive title against the United States or 
against anyone tracing his claim to the United States. 1 In that 
background, the decisions are reconciled that a patent issued 
in ’‘confirmation” of an earlier Spanish grant has the follow¬ 
ing effects: As far as the rights of the United States are con¬ 
cerned, it is “a conveyance of such interest as the United States 
possessed in the land,” but, as between rival private claimants, 
it is not the source of a new title, but “record evidence of the 
action of the government upon the title of the claimant” and 
it “is in this effect of the patent as a record of the government 
that its security and protection chiefly-lie” against “parties 
asserting interests in lands acquired since the acquisition of 
the country.” Beard v. Federy, 3 Wall. 478, 491-492 (1865); 
cf. Langdeau v. Hanes, 21 Wall, 521, 529 (1874); Joplin v. 
Chachere, 192 U. S. 94, 103 (1903); Work v„ Mason, 55 App. 
D. C. 349, 6 F. 2d 474 (.1925)., appeal dismissed, 270 U. S. 668 
*(1925). . *■ - >'**,!• '*■ . I • ; v ■ *;;: '••V ; * %;■ ' 

B. The Legislative History. —The legislative history of the 
1851 Act contains no reference to the minerals question. Ap¬ 
parently, it was presumed that the patent would dispose of 
■whatever interest the United States had or might have claimed 
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in the property. The bill was not debated in the House. 23 
Cong. Globe 771, 779, 31st Cong., 2d sess. It was extensively 
debated in the . Senate. A primary concern of some Senators 
was to make certain that issuance of a patent to a successful 
claimant, while terminating the rights of the Government, 
would not preclude an assertion of title by some third party 
having a better right. This position led to the adoption of 
the provision which became Section 15 of the Act. The opposi¬ 
tion merely contended that such a provision was not needed 
because no other interpretation of a patent was possible. 
Throughout this debate neither side seemed to question the 
fact that a patent would eliminate the United States as a 
claimant of any interest. 23 Cong. Globe 361-363, 372-373, 
- 428-429, 31st Cong., 2d sess. In the course of urging his con¬ 
tention that the provision was unnecessary, Senator Berrien 
of Georgia, a former Attorney General of the United States, 
said (p. 373): 

# * # The effect of the grant by the United States, I 
apprehend, would unquestionably be to perfect these 
inchoate titles, because whatever rights result from the 
fact of their being inchoate, belonged to the ceding Gov¬ 
ernment, and are transferred*to the Government to 
which the cession is made. The effect of the patent, 
therefore, would be to convert these inchoate titles into 
perfect titles. * * * 

C. The Administrative Interpretation .—No earlier decisions 
of the Department of the Interior have been suggested by ap¬ 
pellant and none has been found which indicates that the Secre¬ 
tary’s predecessors in office asserted any claim on behalf of the 
United States to the minerals in lands patented under the 1851 
Act despite the widely publicized discovery of vast mineral 
deposits in California particularly on Spanish or Mexican grant 
lands. Thus, it must be presumed that the administrative in¬ 
terpretation of the effect of such patents has always been in 
accordance with the decision in the Moore case. And, since 
1937, a regulation has been in effect directing field offices of 
the Interior Department to return any applications of the 
type involved in this suit with the simple notation that miner- 


17 


als on such lands are not owned by the United States. 43 

C. F. R. Sec. 192.27. Accordingly, this case is well within the 
rule that, as to a statute affecting ownership or disposal of 
public lands, the courts “should regard this long continued and 
uniform practice of the officers charged with the duty of ad¬ 
ministering it as persuasively determinative of its construc¬ 
tion.” United States v. Minnesota , 270 U. S. 181, 205 (1926); 
Bates & Guild Co. v. Payne, 194 U. S. 106, 108-109 (1904); 
Adams v. Nagel, 303 U. S. 532,542-543 (1938); United States 
v. Wilbur, 283 U. S. 414, 419 (1931); Dow v. I ekes, 79 U. S, 
App. D. C. 319,123 F. 2d 909 (1941), certiorari denied 315 U. S. 
807 (1941). 

Moreover, as a matter of law, the Secretary’s legal conclu¬ 
sion in this case should not be upset unless so plainly unten¬ 
able as to present no substantial question. Where the official’s 
construction of the statute is a possible one, it cannot be said 
that he has a “plain” duty to act in accordance with a 
different construction, and mandamus or its equivalent is not 
available. “Where the matter is not beyond peradventure clear 
we have invariably refused the writ, even though the question 
were one of law as to the extent of the statutory power of an 
administrative officer or body.” United States ex rel. Chicago 
G. W. R. R. v. Interstate Commerce Commission, 294 U. S. 
50, 61-63 (1935); Decatur v. Paulding, 14 Pet. 497, 514-515 
(1840); Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 324r-325 
(1903); Ness v. Fisher, 223 U. S. 683 (1912); Hall v. Payne, 
254 U. S. 343, 347-348 (1920); Work v. Rives, 267 U. S. 175, 
177-178 (1925); United States ex rel. McLennan v. Wilbur, 
283 U. S. 414 (1931); United States ex rel. Roughten v. 
I ekes, 69 App. D. C. 324, 101 F. 2d 248 (1938); Hammond v. 
Hull, 76 U. S. App. D. C. 301, 303, 131 F. 2d 23, 25 (1942), 
certiorari denied 318 U. S. 777. 

Where mandamus or injunction is not available under the 
foregoing rule because the Secretary’s construction of the stat¬ 
ute is not plainly untenable, a declaratory judgment is equally 
improper. United States ex rel. Jordan v. I ekes, 79 U. S. App. 

D. C. 114, 115, 143 F. 2d 152, 153 (1944), certiorari denied, 
323 U. S. 759; Doehler Metal Furniture Co. v. Warren, 76 
U. S. App. D. C. 60, 62-63, 129 F. 2d 43, 44-46 (1942). De- 

■ 1 ■ ' * * ” '• i ' , ■ . « • i 
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claratory judgment provides a new remedy in cases within the 
jurisdiction of the court, but does not bring within its juris¬ 
diction cases which were formerly beyond it. 

And, in no event, of course, is appellant entitled to a decree 
directing the issuance of an oil and gas lease pursuant to his 
application because the issuance of such leases involves the 
exercise of discretion by the Secretary of the Interior. United 
States ex rel. Roughton v. I ekes 69 App. D. C. 324, 327-328, 
101 F. 2d 248, 251-252 (1938); Work v. Louisiana, 269 U. S. 
250, 260-261 (1925). 

Ill 

The 1851 Act, by its terms, bars Appellant as a claimant 

Section 15 of the Act of March 3,1851,9 Stat. 631, provides: 

That the final decrees rendered by the said commis¬ 
sioners, or by the District Court or Supreme Court of the 
United States, or any patent to be issued under this Act, 
shall be conclusive between the United States and the 
said claimants only and shall not affect the interests of 
third persons. 

The effect of that Section on such claimants as appellant has 
been explained as follows: In Beard v. Federy, 3 Wall. 478 
(1865), the Supreme Court held that “the term ‘third persons’ 
as there used, does not embrace all persons other than the 
United States and the claimants, but only those who hold 
superior titles, such as will enable them to resist successfully 
any action of the government in disposing of the property.” 
[Emphasis added.] In United States v. O’Donnell, 303 U. S. 
501,512 (1938), the Court stated that “it has been consistently 
held that claimants under the United. States, by virue of stat¬ 
utes disposing of its public lands in California, are not ‘third 
persons’ within the meaning of the Mexican Claims Act, and 
that confirmation under that act of claims under Mexican 
grants is conclusive upon all those claiming under the United 
States.” And in Hogan v. United States, 87 F. 2d 799, 806 
(C. A. 9,1934), the court stated: “Finally, it appears from the 
petition in this case that the appellant’s only claim of right is 
based upon an application for homestead entry made by the 
deceased testatrix. In other words, whatever claim she has 


is subject to the patent and depends upon privity with the gov¬ 
ernment. It follows that if the United States could bring no 
action to set aside the patent, appellant could not. * * * Thus, 
while anyone having an adverse claim at the time of the issu¬ 
ance of the patent is not precluded from asserting his right, 
the United States is barred, as well as those claiming through 
the United States.” [Emphasis added.] 

Thus, in the instant case, appellant, who has merely applied 
in 1937 for an oil and gas lease under the Mineral Leasing 
Act of 1920, has no superior title and seeks, at most, to be 
a claimant under or in privity with the United States. It fol¬ 
lows that Section 15 of the 1851 Act bars his claim. 

CONCLUSION 

For the foregoing reasons, appellee submits that the judg¬ 
ment below should be affirmed. 

Respectfully submitted. 

Perry W. Morton, 

Assistant Attorney General, 

S. Billingsley Hill, 

Attorney, 

Department of Justice, Washington, D. C. 

November 1955. 
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APPENDIX 

Sections 1, 8, 9, 10, 11, 13, and 15 of the Act of March 
3,1851, 9 Stat. 631, are as follows: 

An Act to ascertain and settle the private Land Claims 
in the State of California 

Be it enacted by the Senate and Rouse of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That for the purpose of ascertaining and set¬ 
tling private land claims in the State of California, a 
commission shall be, and is hereby, constituted, which 
shall consist of three commissioners, to be appointed 
by the President of the United States, by and with the 
advice and consent of the Senate, which commission 
shall continue for three years from the date of this 
act, unless sooner discontinued by the President of 
the United States. 

***** 

Sec. 8. And be it further enacted, That each and every 
person claiming lands in California by virtue of any 
right or title derived from the Spanish or Mexican gov¬ 
ernment, shall present the same to the said commis¬ 
sioners when sitting as a board, together with such docu¬ 
mentary evidence and testimony of witnesses as the said 
claimant relies upon in support of such claims; and it 
shall be the duty of the commissioners, when the case 
is ready for hearing, to proceed promptly to examine 
the same upon such evidence, and upon the evidence 
produced in behalf of the United States, and to decide 
upon the validity of the said claim, and, within thirty 
days after such decision is rendered, to certify the same, 
with the reasons on which it is founded, to the district 
attorney of the United States in and for the district 
in which such decision shall be rendered. 

Sec. 9. And be it further enacted, That in all cases 
of the rejection or confirmation of any claim by the 
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board of commissioners, it shall and may be lawful for 
the claimant or the district attorney, in behalf of the 
United States, to present a petition to the District 
Court of the district in which the land claimed is situ¬ 
ated, praying the said court to review the decision of the 
said commissioners, and to decide on the validity of such 
claim; and such petition, if presented by the claimant, 
shall set forth fully the nature of the claim and the 
names of the original and present claimants, and shall 
contain a deraignment of the claimant’s title, together 
with a transcript of the report of the board of commis¬ 
sioners, and of the documentary evidence and testimony 
of the witnesses on which it was founded; and such pe¬ 
tition, if presented by the district attorney in behalf of 
the United States, shall be accompanied by a transcript 
of the report of the board of commissioners, and of the 
papers and evidence on which it was founded, and shall 
fully and distinctly set forth the grounds on which the 
said claim is alleged to be invalid, a copy of which peti¬ 
tion, if the same shall be presented by a claimant, shall 
be served on the district attorney of the United States, 
and, if presented in behalf of the United States, shall be 
served on the claimant or his attorney; and the party 
upon whom such service shall be made shall be bound 
to answer the same within a time to be prescribed by the 
judge of the District Court; and the answer of the 
claimant to such petition shall set forth fully the nature 
of the claim, and the names of the original and present 
claimants, and shall contain a deraignment of the 
claimant’s title; and the answer of the district attorney 
in behalf of the United States shall fully and distinctly 
set forth the grounds on which the said claim is alleged 
to be invalid, copies of which answers shall be served 
upon the adverse party thirty days before the meeting of 
the court, and thereupon, at the first term of the court 
thereafter, the said case shall stand for trial, unless 
on cause shown, the same shall be continued by the 
court. 

Sec. 10. And be it further enacted, That the District 
Court shall proceed to render judgment upon the plead- 
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mgs and evidence in the case, and upon such further 
evidence as may be taken by order of the said court, 
and shall, on application of the party against whom 
judgment is rendered, grant an appeal to the Supreme 
Court of the United States, on such security for costs 
in the District and Supreme Court, in case the judg¬ 
ment of the District Court shall be affirmed, as the said 
court shall prescribe; and if the court shall be satisfied 
that the party desiring to appeal is unable to give such 
security, the appeal may be allowed without security. 

Sec. 11. And be it further enacted, That the com¬ 
missioners herein-provided for, and the District and 
Supreme Courts, in deciding on the validity of any 
claim brought before them under the provisions of this 
act, shall be governed by the treaty of Guadaloupe 
Hidalgo, the law of nations, the laws, usages, and cus¬ 
toms of the government from which the claim is derived, 
the principles of equity, and the decisions of the Su¬ 
preme Court of the United States, so far as they are 
applicable. 

* # * * * 

Sec. 13. And be it further enacted, That all lands, the 
claims to which have been finally rejected by the com¬ 
missioners in manner herein provided, or which shall be 
finally decided to be invalid by the District or Supreme 
Court, and all lands the claims to which shall not have 
been presented to the said commissioners within two 
years after the date of this act, shall be deemed, held, 
and considered as part of the public domain of the 
United States; and for all claims finally confirmed by 
the said commissioners, or by the said District or Su¬ 
preme Court, a patent shall issue to the claimant upon 
his presenting to the general land office an authentic 
certificate of such confirmation, and a plat or survey of 
the said land, duly certified and approved by the 
surveyor-general of California, whose duty it shall be 
to cause all private claims which shall be finally con¬ 
firmed to be accurately surveyed, and to furnish plats 
of the same; and in the location of the said claims, the 


said surveyor-general shall have the same power and 
authority as are conferred on the register of the land 
office and receiver of the public moneys of Louisiana, by 
the sixth section of the act “to create the office of sur¬ 
veyor of the public lands for the State of Louisiana,” 
approved third March, one thousand eight hundred and 
thirty-one: Provided, always, That if the title of the 
claimant to such lands shall be contested by any other 
person, it shall and may be lawful for such person to 
present a petition to the district judge of the United 
States for the district in which the lands are situated, 
plainly and distinctly setting forth his title thereto, 
and praying the said judge to hear and determine the 
same, a copy of which petition shall be served upon the 
adverse party thirty days before the time appointed for 
hearing the same. And provided further, That it shall 
and may be lawful for the district judge of the United 
States, upon the hearing of such petition, to grant an 
injunction to restrain the party at whose instance the 
claim to the said lands has been confirmed, from suing 
out a patent for the same, until the title thereto shall 
have been finally decided, a copy of which order shall be 
transmitted to the commissioner of the general land 
office, and thereupon no patent shall issue until such 
decision shall be made, or until sufficient time shall, in 
the opinion of the said judge, have been allowed for 
obtaining the same; and thereafter the said injunction 
shall be dissolved. 

* * «■ « * 

Sec. 15. And be it further enacted, That the final 
decrees rendered by the said commissioners, or by the 
District or Supreme Court of the United States, or any 
patent to be issued under this act, shall be conclusive 
between the United States and the said claimants only, 
and shall not affect the interests of third persons. 
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a non-profit trade organization composed of 73 California 
land title companies. Its membership includes all of the 
California corporations which insure titles in California. 
In addition, it has 44 associate members among which 
are numbered most of the title insurance companies organ¬ 
ized and operating in the States of Arizona, Nevada, 
Oregon and Washington. 

Members of the Association have insured titles to thou¬ 
sands of acres of lands which were formerly in Spanish 
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or Mexican grants. The titles have been insured on the 
basis of the firmly established, century-old rule that 
federal patents confirming Spanish and Mexican grants 
conveyed a fee simple title as between the grantee and 
the United States or persons claiming thereunder. Rely¬ 
ing upon this settled principle, Association members have 
insured titles to these lands without mineral exception. 

Appellant now asks the Court to overturn a century 
of precedent and hold that the minerals did not pass 
under the patents issued by the United States. The result 
would be to place a cloud on the title to all lands in 
California which originated in Spanish and Mexican 
grants. Since there has been extensive oil development in 
the area sought by appellants,* the consequences of dis¬ 
regarding a settled rale of property are strikingly demon¬ 
strated by this case. For the companies which developed 
the minerals, there would be the prospect of losing highly 
valuable properties and extensive investments. For mem¬ 
bers of the Association who have insured titles in this 
area without mineral exception, it would mean protracted 
litigation and the possibility of severe losses. 

In the protection of these vital interests, the Associa¬ 
tion tenders this amicus curiae brief urging affirmance of 
this District Court decision. 

♦The District Court noted that “An exhibit offered in evidence by 
the defendant indicates that this particular area is in the heart of 
one of California’s richest producing oil fields.” (Jt. App. p. 39.) 
The Secretary of the Interior, if directed by the Court to reprocess 
appellant’s application, would have to determine whether the area 
applied for was within a known geological structure at the time of 
the filing of the application. 30 U. S. C., Sec. 226, 41 Stat. 443 as 
amended, 60 Stat. 951. 


I. 

The Patent Issued Under the Act o£ 1851 Conveyed 
a Fee Simple Title Including Minerals. 

A. Proceedings and Patent Under the Act of 1851. 

In 1851 Congress passed “An act to ascertain and 
settle the private land claims in the State of California.” 
Act of March 3, 1851, 9 Stat. 631. The historic setting 
for this important federal statute, often referred to as 
the Mexican Claims Act, was the termination of the 
Mexican War by the Treaty of Guadalupe Hidalgo, 9 Stat. 
922 (1848). A large area, including all of California, 
was ceded to the United States under the Treaty and the 
United States was obligated to protect individual land 
titles in the ceded area. “The primary purpose of the 
Mexican Claims Act was,” as the Supreme Court has 
said, “the performance by the United States of its treaty 
obligations to quiet the title of the claimants under Span¬ 
ish and Mexican grants.” United States v. O'Donnell 
303 U. S. 501, 512 (1938). 

Section 8 of the Act directed “each and every person 
claiming lands in California by virtue of any right or 
title derived from the Spanish or Mexican government” 
to present his claims to a Board of Commissioners ap¬ 
pointed by the President pursuant to the Act. The Com¬ 
missioners were directed “to decide upon the validity” 
of the claim and to certify it to the United States District 
Attorney who was authorized to present it to a federal 
district court for review. Sec. 9. Appeal to the Supreme 
Court was also authorized. Sec. 10. The Act provided 
that “for all claims finally confirmed by the said Com¬ 
missioners, or by said District or Supreme Court, a 
patent shall issue to the claimant upon his presenting 
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to the general land office an authentic certificate of such 
confirmation, and a plat and survey of said land.” Sec. 
13. Section 15 provided that “any patent to be issued 
under this Act shall be conclusive between the United 
States, and the said claimants only, and shall not affect the 
interests of third persons.” 

Appellant’s application for a lease under the Mineral 
Leasing Act lies within the boundaries of a Spanish 
land grant held by one Christoval Dominguez. Jt. App. 
p. 9. Pursuant to the 1851 Act, various heirs of 
Christoval Dominguez presented a petition to the Board 
of Commissioners on October 19, 1852, claiming “in 
fee simple a certain tract of land situate in the 
County of Los Angeles, known by the name of "San 
Pedro’ containing 10 square leagues, more or less.” Jt. 
App. p. 12. The petitioners stated that they claimed 
through Christoval Dominguez “who died seized in fee 
thereof” and Juan Jose Dominguez “who died also seized 
therefor in fee.” Ibid. The petitioners averred that they 
“claim in fee” and they asked the Commissioners to 
“declare their title to the said Rancho of San Pedro, good 
and valid, and to confirm the same.” Jt. App. p. 14. 

After a hearing in which evidence was taken, the 
Commissioners rendered an opinion on October 17, 1854 
sustaining the claims of the petitioners and ordering 
that a decree be entered “confirming the title of the peti¬ 
tioners.” Jt. App. pp. 15-22. The Commissioners entered 
a decree of confirmation on October 17, 1854 adjudging 
that the “claim of said petitioners is valid” and confirm¬ 
ing their “title” to the Rancho of San Pedro. Jt. App. p. 
22. The United States District Court for the Southern 
District of California affirmed the decision of the Commis¬ 
sioners and “adjudged and decreed that the claim of the 
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appellees to the lands claimed in this case is good and valid 
and the same is hereby confirmed to them.” Jt. App. p. 23. 
An appeal taken by the United States to the Supreme Court 
was withdrawn on June 4, 1857 (Jt. App. p. 24). 

On December 18, 1858 a patent conveying the land 
within Rancho San Pedro was duly issued in accordance 
with Section 13 of the 1851 Act. Jt. App. pp. 25-28. 
The patent states that “the United States of America, in 
consideration of the premises and pursuant to the provi¬ 
sions of the Act of Congress aforesaid of 3d March, 
1851, have given and granted and by these presents do 
give and grant” to the Dominguez' heirs “and to their 
heirs and assigns forever” the tract of land known as 
the Rancho of San Pedro “to have and to hold the said 
tract.” Ibid. 

B. Mineral Rights Under the Patent. 

A fee simple title was granted by the patent issued pur¬ 
suant to the 1851 Act. The language of the patent is that 
traditionally used to convey a fee simple. 2 Powell on 
Real Property, Sec. 180; 4 Tiffany, Real Property, 
Sec. 971. Moreover, the Dominguez heirs had claimed a 
title in “fee simple” and that claim was upheld by the 
Board of Commissioners and the District Court. Jt. 
App. pp. 12, 22, 23. Furthermore, the Supreme Court 
has made it clear that a patent issued pursuant to the 
Act of 1851 operates as a “conveyance of such interest 
as the United States possessed in the land.” Beard v. 
Federy, 3 Wall. (70 U. S.) 478, 491 (1865). 

It is of course elementary that the holder of a fee 
simple is entitled to take the minerals. Tiffany, Real 
Property (3d ed.) §§33, 587. The Supreme Court has 






emphasized that “the possible fact of a separation between 
the ownership of the surface and the ownership of the 
mines beneath the surface, growing out of contract, in 
no manner abridged the general proposition that the 
owner of the surface owned all beneath.” Del Monte 
Mining Co. v. Last Chance Mining Co., 171 U. S. 55, 
60 (1898). “Whoever owns the land owns everything 
contained in it, including mines, unless they be expressly 
reserved, and the same law is applicable to a transfer by 
the Federal Government.” Shoemaker v. United States, 
147 U. S. 282, 308 n. (1893).* Since neither the 
1851 Act nor the patent contained a mineral reservation, 
the District Court was clearly correct in holding that 
the patent issued under the 1851 Act conveyed the minerals 
as well as the surface rights to the Dominguez heirs. 
Jt. App. p. 41. 

This holding is strongly supported by Delassus v. 
United States, 9 Pet. (34 U. S.) 116 (1835) where the 

*This principle is illustrated by the decisions of the Supreme 
Court in United States v. Wyoming, 331 U. S. 440 (1947) and 
335 U. S. 895 (1948). In the 1947 decision the Supreme Court 
held that the United States, not the state of Wyoming;, had title to 
certain school lands in Wyoming and referred to a Special Master 
the claim of the United States for damages arising out of oil opera¬ 
tions on the property by the State’s lessee, the Ohio Oil Company. 
Following the first decision, Congress passed an Act directing the 
Secretary of the Interior “to issue a patent” to Wyoming for part 
of the land, with “title” thereto considered to have been vested in 
Wyoming on July 10, 1890. 62 Stat. 1233. In the subsequent 

decision, the Supreme Court held that the issuance of the patent 
obviated the necessity of considering the claim for damages “inas¬ 
much as the patent issued by the United States vests title to said 
land in the state of Wyoming during the entire period of posses¬ 
sion by the defendant Ohio Oil Company. . . .” 335 U. S. at 
896. Although the federal statute in the Wyoming case did not 
convey the minerals to Wyoming in explicit language, the Supreme 
Court had no difficulty in concluding that the “title” which passed 
to Wyoming included the minerals as well as the surface. 
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Supreme Court passed upon the confirmation of a Spanish 
grant of lands containing a lead mine. The confirmation 
proceeding was brought under the Act of May 25, 1824 
(4 Stat. 52) which is analogous to the Act of 1851. 
The district court rejected the claim of the grantee, but 
the Supreme Court, speaking through Chief Justice Mar¬ 
shall, reversed the District Court and upheld the claim. 
In ruling that the lead mine was properly included in 
the confirmed claim, the Supreme Court relied on the 
fact that “the Act of Congress, on which this case de¬ 
pends, contains no reservation of the lead mines.” (9 
Pet. at 134.) Similarly, the 1851 Act contains no 
reservation of minerals and thus the minerals passed 
to the grantee under the patent issued pursuant to 
that Act. 

That the minerals passed under the patent to the Do¬ 
minguez heirs is also made clear by comparing and con¬ 
trasting the 1851 Act relating to claims in California with 
the Act of March 3, 1891, 26 Stat. 854, providing for 
confirmation of claims in the states of Nevada, Colorado 
and Wyoming and the then territories of New Mexico, 
Arizona and Utah. Section 13 of the Act of 1891 pro¬ 
vided as follows: 

“No allowance or confirmation of any claim shall 
confer any right or title to any gold, silver, or quick¬ 
silver mines or minerals of the same, unless the 
grant claimed effected the donation or sale of such 
mines or minerals to the grantee, or unless such 
grantee has become otherwise entitled thereto in law 
or in equity; but all such mines and minerals shall 
remain the property of the United States, with the 
right of working the same, which fact shall be 
stated in all patents issued under this act.” (26 Stat. 
860.) 


i 
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This explicit provision withholding certain minerals from 
the patents issued under the Act of 1891 underscores 
the absence of such a provision in the 1851 Act and makes 
it clear that the patent under the 1851 Act conveyed a 
fee simple including minerals. 

Appellant boldly undertakes to attack this patent 98 
years after it was issued by claiming that the grantee 
under Mexican law had no title to the minerals and thus 
that none passed by the patent issued pursuant to the 
1851 Act. As the District Court accurately pointed out 
(Jt. App. p. 41), this same contention was rejected 
nearly a century ago by the California Supreme Court 
in the leading case of Moore v. Smaw, 17 CaL 199 
(1861).* In an opinion by Chief Justice Field, the Cali¬ 
fornia Court held that a patent under the 1851 Act 
transferred all the interest of the United States in the 
lands described in the patent, including any minerals 
which the United States may have acquired from Mexico 
under the treaty. 

The Moore case is decisive here.** However, since the 
brief of the appellee discusses it fully (pp. 6-10), we 
note only briefly that it has been extensively relied upon 

♦This case has been cited with approval by the United States 
Supreme Court in Shoemaker v. United States, 147 U. S. 282,308 n. 
(1893); Burke v. Southern Pacific R. Co., 234 U. S. 669, 689 
(1914); United States v. Texas, 339 U. S. 707, 719 (1950). 

♦♦There is no merit to appellant’s contention that the appeal in 
Moore v. Smaw was “patently phony” because the parties stipu¬ 
lated that the patent, by its terms, conveyed a fee simple. (Reply 
Br. p. 12.) Notwithstanding the stipulation, it was necessary for 
the Court, in holding for the plaintiff, to consider and reject the 
argument that the patent under the Act of 1851 did not include the 
minerals because the grantee did not have title to them under Mexi¬ 
can law. This is made clear by the following statement from the 
California Supreme Court opinion: “The second position of the 


for almost 100 years and has become a rule of property. 

As the Supreme Court said in Minnesota Mining Co. v . 
National Mining Co 3 Wall. (70 U. S. 332, 334), 

‘ “Where questions arise which affect title to land it is of 
great importance to the public that when they are once 
decided they should not be considered open. Such deci¬ 
sions become rules of property, and many titles may be 
injuriously affected by their change.” 

Appellant's argument (Jt. App. p. 4 et seq.) that the 
minerals did not pass because “the patent confirmed and 
did not convey” is not persuasive. The Supreme Court 
has held that the operation of a patent under the 1851 
Act “is that of a quit-claim, or rather of a conveyance 
of such interest as the United States possessed in the 
land.” Beard v. Federy, 3 Wall. (70 U. S.) 478, 490 
, (Field, J., 1865); Dominguez De Guyer v. Banning, 167 

j U. S. 723, 740 (1897). Moreover, even if the patent is to 

be regarded solely as a confirmation, it confirmed “the 
claim asserted” ( Brown v. Brackett, 21 Wall (88 U. S.) 

387 (1874) and the claim asserted here was for a “fee 
' simple” title. Jt App. p. 12. 

► 

C. Conclusive Effect of the Patent. 

* . » I 

A series of United States Supreme Court decisions 

establishes beyond doubt that the patent issued under the 


defendants is, that if the minerals did not vest in the State by her 
admission into the Union, they remained the property of the United 
States notwithstanding their patents to the Fernandez and to Fre¬ 
mont. This position is not based upon any language of the patents; 
for it is admitted that their terms of grant would operate in case 
of a conveyance of an individual, to pass all the interest which the 
grantor could possess in the land. It is based upon the supposition 
that as the Act of March 3, 1851, provides for the recognition and 
confirmation of the rights acquired by the grants from Mexico, the 
patents were only intended as evidence on the part of the United 
States of such recognition and confirmation.” (17 Cal. 223.) 
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1851 Act is not now open to attack. Only three years 
after the passage of the Act of 1851 the Supreme Court 
in an opinion by Chief Justice Taney stated that the 
statute’s purpose is “to place the titles to land in Cali¬ 
fornia upon a stable foundation, and to give the parties 
who possess them an opportunity of placing them on the 
records of the country, in a manner and form that will 
prevent future controversy.” Fremont v. United States, 
17 How. (58 U. S.) 541, 553 (1854) ; see Beard v. Federy, 
3 Wall. (70 U. S.) 478, 491 (1865). Reflecting that 
purpose, except for the interests of third persons, the 
patent is conclusive and not open to collateral attack. 
Thompson v. Los Angeles Farming Co., 180 U. S. 72, 
77-78 (1901) ; Beard v. Federy, 3 Wall. (70 U. S.) at 492. 

Persons claiming under the United States, such as ap¬ 
pellant here, are not “third persons” and are not entitled 
to attack collaterally a decree and patent issued pursuant 
to the 1851 Act. United States v. O'Donnell, 303 U. S. 
501, 512-513 (1938). The Supreme Court has ruled 
that the term “third persons” embraces “only those who 
hold superior titles, such as will enable them to resist 
successfully any action of the government in disposing 
of the property.” Beard v. Federy, 3 Wall. (70 U. S.) 
478, 493. 

To summarize, the District Court was manifestly cor¬ 
rect in holding first, that the patent issued pursuant to the 
Act of March 3, 1851 conveyed title to the minerals 
beneath the soil in the land described in the patent; 
second, that the title of the patentees is conclusive against 
the United States or anyone tracing his claim to the 
United States; and third, that appellant is entitled to no 
relief since the United States, through whom he claims, 
does not own the minerals. 


II. 

Under Mexican Law, Oil and Gas Were Not Reserved 
to the Sovereign but Passed to the Grantee of the 
Land. 

The arguments in the preceding section provide con¬ 
clusive answers to appellant’s claims. However, so that 
the entire matter may be fully considered by the Court, 
we believe that it is important to point out that there is 
an additional ground supporting the decision below. 

The vital premise of appellant’s argument is that under 
Mexican law, oil and gas were reserved to the sovereign. 
Br. p. 6. Careful examination of Mexican law and its 
origins has brought us to the conclusion that appellant’s 
premise is incorrect. As we shall show, only the precious 
metals (gold, silver and quicksilver) were reserved to the 
sovereign and such minerals as oil and gas passed to the 
owner of the land. 

It is probable that the royal right to precious metals 
arose in Roman times and was transmitted to successive 
sovereigns. The Romans exploited the silver mines in 
Spain, as the Carthaginians had done before them. In 
Macedon, the Romans claimed the gold and silver mines 
but left the iron and copper mines open for private enter¬ 
prise. Bainbridge on Mines and Minerals (1871) p. 32; 
Merivale’s History of Rome, Vol. Ill, p. 544. 

In England, it was early established that the King’s 
prerogative extended only to the precious metals. In 
The Case of the Stannaries, Star Chamber, 12 Coke’s 
Reports 9, 77 Eng. Rep. 1292 (1607), it is said that 
“ . . the King had not the pre-emption of tin in Corn¬ 

wall by any prerogative. For . . . such base mines, 
do not belong to the King by his prerogative, but to . . . 


the owner of the land.” Lord Coke in The Case of the 
King's Prerogative in Saltpetre, 12 Co. Rep. 12, 77 Eng. 
Rep. 1294 (1607), was careful to point out that “the 
owner of the land cannot be restrained from digging and 
taking saltpetre, for the King hath not interest in it as 
he hath in gold and silver in the land of the subject 
. . .” The reason for the King's prerogative and its 
restriction to the precious metals is explained in Black- 
stone's Commentaries, Ch. 8, XII (9th Ed.), p. 295, as 
follows: 

“A twelfth branch of the royal revenue, the right 
to mines, has its origin from the King's prerogative 
of coinage, in order to supply him with materials; 
and therefore those mines, which are properly royal, 
and to which the king is entitled when found, are 
only those of silver and gold.” 

As might be expected from their common origin in 
the laws of Rome, the civil law in this respect was the 
same as the English law. Arundel Rogers in his work on 
Mines, Minerals and Quarries (1876), after reviewing 
the authorities, states: 

“The opinions of these learned authors, combined 
with other authorities, lead to the conclusion that, 
under the civil law, in its purest times, gold, silver, 
and other precious metals usually belonged to the 
state, whilst all other minerals, mines, and quarries 
belonged to the owner of the soil, subject in some 
cases to a partial, and in others to a more general 
control of the fiscus.” (pp. 22-23.) 

Spain's recognition of the general rule of the civil law is 
indicated by the following statement by Senor Gamboa, 
a leading authority of the 18th Century on the Mining 
Laws and Ordinances of Spain: 
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"By the civil law, all veins and mineral deposits 
of gold or silver ore, or of precious stones, belonged, 
if in public ground, to the sovereign, and were part 
of his patrimony; but if in private property, they 
belonged to the owner of the land, subject to the con¬ 
dition, that if worked by the owner, he was bound 
to render a tenth part of the produce to the prince 
as a right attaching to his crown; and if worked by 
any other person, by consent of the owner, the former 
was liable to the payment of two-tenths, one to the 
prince and one to the owner. Subsequently, it be¬ 
came an established custom in most kingdoms and 
was declared by the particular laws and statutes of 
each, that all veins of the precious metals, and the 
produce of such veins, should vest in the crown, and 
be held to be a part of the patrimony of the king or 
sovereign prince.” ( Commentaries of Gamboa, 
Heath field Translation, Vol. I, p. 15.) 

The origin of modern Mexican mining law is found in 
the Royal Ordinances of the King of Spain, promulgated 
in 1783, “for the Direction, Regulation, and Government 
of the Important Body of Mining of New Spain.” Title 
V, Art. I, of these Ordinances reads as follows: 

“Mines are the property of my Royal Crown, as 
well by their nature and origin, as by their reunion 
declared in Law IV, Title XIII, Book VI of the 
Nueva Recopilacion.” (Halleck, Mining Laws of 
Spain and Mexico , p. 222.) 

The Nueva Recopilacion to which this article refers was 
a consolidation and revision of the Laws of Spain, com¬ 
pleted under Phillip II and promulgated in 1567. Law 
IV of Title XIII of Book VI, of the Nueva Recopilacion 
is a decree of Phillip II, January 10, 1559, entitled <f In- 
corporation of Mines of Gold, Silver and Quicksilver 
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into the Crown and Royal Patrimony.” Article I of the 
decree provides: 

“We reclaim, resume and incorporate in ourself 
and in our crown and patrimony, all the Mines of 
Gold and Silver and Quicksilver of these our King¬ 
doms . . (Halleck, Mining Laws of Spain and 
Mexico, p. 8.) 

Since there is no other reference in Law IV to the other 
mines, it is apparent that only gold, silver and quicksilver 
mines were the property of the Royal crown in Mexico 
under the Ordinances.* 

When the Mexican Republic was established in 1823, 
the mining laws established by the Royal Ordinances re¬ 
mained in force. In Thompson, The Ordinances of the 
Mines of New Spain■, (1825), the following statement 
by DeRocafuerte, Mexican Charge d’Affaires is quoted: 

“The Royal Ordinances for the Direction, Regula¬ 
tion and Government of the Mines of New Spain are 
recognized by the present government of that country 
as the laws of its Mines and continue to be in force 
there at this moment. . . (Appendix I.) 

Moreover, the policies of the Royal Ordinances were con¬ 
tinued in the 1884 codification of the mining laws of 
Mexico. The 1884 Code specifically provided that deposits 
of the various varieties of mineral coal, rocks in place, lime- 

* Appellants premise that all minerals are reserved to the sovereign 
is based on language in United States v. Castillero, 2 Black (67 
U. S.) 17 (1862). Since that case involved the precious metal 
quicksilver, there was no occasion for the Court to consider or pass 
upon the distinction between precious and non-precious minerals. 
Had the distinction been significant in that case, it is unlikely that 
the Court would have regarded as “unimportant words” the refer¬ 
ence in the Ordinance of May 22, 1783, to Law IV, Title XIII, 
Book VI of the Nueva Recopiladon which, as above stated, had the 
effect of limiting the royal prerogative to gold, silver and quick¬ 
silver. 2 Black at 167. 
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stone, waters, petroleum and outlets of gas or of warm 
or medicinal waters, were left to the exclusive ownership 
of the owner of the soil without necessity for denuncia¬ 
tion. Walmesley, Guide to the Mining Laws of the 
World, p. 184 (1894). This provision evidences the un¬ 
derstanding of the times that only the precious metals were 
the subject of royal prerogative while the baser products 
of the earth such as oil were the exclusive property of 
the owner of the soil. 

The proposition that the Mexican government retained 
only the precious metals is borne out by Justice Field’s 
opinion for the Court in Moore v . Smaw, 17 CaL 199, 
213-215 (1861). There the Court states that “it was 
the established doctrine of Mexican law that all mines 
of gold and silver in the country . . . were the 

property of the nation” and the opinion repeatedly refers 
to the sovereign right to precious metals. This view is 
also supported by the fact that the Act of 1891, March 
3, 26 Stat. 854, 860 (see supra, pp. 7-8) denied con¬ 
firmation of claims with respect to only gold, silver and 
quicksilver, thus indicating Congress felt that only those 
precious metals had not passed to the grantee under Span¬ 
ish law and could be reserved by the United States. 

The net effect of the foregoing authorities is to show 
that under Mexican law, the sovereign did not retain 
ownership of such base minerals as oil and gas. On 
the contrary, the ownership of such non-precious minerals 
was vested in the persons who held the land under a Mex¬ 
ican grant. In view of that fact, even if it is assumed 
that the patent under the 1851 Act does no more than 
confirm the title held under Mexican law (as appellant 
contends), the patentee, not the United States, neverthe¬ 
less holds the rights to the oil and gas. 


— 14 — 

into the Crown and Royal Patrimony.” Article I of the 
decree provides: 

“We reclaim, resume and incorporate in ourself 
and in our crown and patrimony, all the Mines of 
Gold and Silver and Quicksilver of these our King¬ 
doms . . (Halleck, Mining Laws of Spain and 
Mexico, p. 8.) 

Since there is no other reference in Law IV to the other 
mines, it is apparent that only gold, silver and quicksilver 
mines were the property of the Royal crown in Mexico 
under the Ordinances.* 

When the Mexican Republic was established in 1823, 
the mining laws established by the Royal Ordinances re¬ 
mained in force. In Thompson, The Ordinances of the 
Mines of New Spain, (1825), the following statement 
by DeRocafuerte, Mexican Charge d’Affaires is quoted: 

“The Royal Ordinances for the Direction, Regula¬ 
tion and Government of the Mines of New Spain are 
recognized by the present government of that country 
as the laws of its Mines and continue to be in force 
there at this moment. . . (Appendix I.) 

Moreover, the policies of the Royal Ordinances were con¬ 
tinued in the 1884 codification of the mining laws of 
Mexico. The 1884 Code specifically provided that deposits 
of the various varieties of mineral coal, rocks in place, lime- 

* Appellants premise that all minerals are reserved to the sovereign 
is based on language in United States v. CastUlero, 2 Black (67 
U. S.) 17 (1862). Since that case involved the precious metal 
quicksilver, there was no occasion for the Court to consider or pass 
upon the distinction between precious and non-precious minerals. 
Had the distinction been significant in that case, it is unlikely that 
the Court would have regarded as “unimportant words” the refer¬ 
ence in the Ordinance of May 22, 1783, to Law IV, Title XIII, 
Book VI of the Nueva Recopiladon which, as above stated, had the 
effect of limiting the royal prerogative to gold, silver and quick¬ 
silver. 2 Black at 167. 


- 15 - 


stone, waters, petroleum and outlets of gas or of warm 
or medicinal waters, were left to the exclusive ownership 
of the owner of the soil without necessity for denuncia¬ 
tion. Walmesley, Guide to the Mining Laws of the 
World , p. 184 (1894). This provision evidences the un¬ 
derstanding of the times that only the precious metals were 
the subject of royal prerogative while the baser products 
of the earth such as oil were the exclusive property of 
the owner of the soil. 

The proposition that the Mexican government retained 
only the precious metals is borne out by Justice Field’s 
opinion for the Court in Moore v. Smaw, 17 CaL 199, 
213-215 (1861). There the Court states that “it was 
the established doctrine of Mexican law that all mines 
of gold and silver in the country . . . were the 

property of the nation” and the opinion repeatedly refers 
to the sovereign right to precious metals. This view is 
also supported by the fact that the Act of 1891, March 
3, 26 Stat. 854, 860 (see supra, pp. 7-8) denied con¬ 
firmation of claims with respect to only gold, silver and 
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ican grant. In view of that fact, even if it is assumed 
that the patent under the 1851 Act does no more than 
confirm the title held trader Mexican law (as appellant 
contends), the patentee, not the United States, neverthe¬ 
less holds the rights to the oil and gas. 
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Conclusion. 

A large portion of the land titles in California are 
founded upon United States patents issued pursuant to 
the Act of March 3, 1851 to claimants under the land 
grants of Mexico. For more than one hundred years, 
spanning the growth of this region and the development 
of its resources, common understanding and the unvary¬ 
ing course of judicial decision have accepted these patents 
as conveying a fee simple absolute. Appellant’s belated 
claim that the patent does not include mineral rights is 
supported by neither law nor logic, and certainly it does 
not warrant a departure from a settled rule of property. 

For the foregoing reasons, we urge that the judgment 
of the district court be affirmed. 

Respectfully submitted, 

Robert M. Vaughan, 

King, Noble & Sonosky, 

O’Melveny & Myers, 

Louis W. Myers, 

Warren M. Christopher, 
Barton B. Beek, 

Attorneys for California Land Title Association. 


March, 1956. 
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APPELLANTS REPLY BRIEF 

Appellee makes three points in his Reply Brief. 
They will be considered in sequence. 

APPELLEE’S POINT I 

Appellee’s first point is that Moore v. Srrum, 17 
Cal. 199 (1861) is the law of the land. 

The argument is based largely upon mere asser¬ 
tions as to the force and dignity of that case and of the 
Judge who wrote it. The following are characteristic: 

(a) “No appeal was taken to the Supreme 
Court of the United States” (p. 6 Appellee’s Re¬ 
ply Brief.) 

This might stand for argument in horn book 
law, or for logic in a “cracker barrel” discussion, 
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but the circumstance has no legal significance. It 
merely supports an inference of cynicism on the 
part of appellee as to the intelligency of the court 
when it is presented in a formal legal brief. 

Appellee skims over the massive fact that the 
rights of the People of the United States were not 
involved in that case and could not be prejudiced 
by it. 

(b) “It has been cited with approval by the 
United States Supreme Court, although not with 
respect to the issue involved here. ’ 7 (citing cases.) 
(Appellee’s Reply Brief p. 6). 

The inference of cynicism is substantiated by 
this inclusion. Can Appellee be so contemptuous 
of the Court as to assume that the inclusion of cita¬ 
tions not in point and asserted to be “not in point” 
will affect or control a decision of the United 
States Court of Appeals? 

Since when has prolixity become so profound? 

(c) “We submit that the Moore decision has 
plainly settled the exact issue which appellant 
raises here.” (Appellee’s Reply Brief p. 9). 

How the importance of the Supreme Court of 
the State of California has been expanded here. 
Note how the rights of the United States have 
been “settled” by a State Court decision in which 
the United States was not a party. Note how the 
State Court controls the Nation. 

(d) “We submit that the reasoning in the 
Moore case cannot reasonably be controverted.” 
(Appellee’s Reply Brief p. 10). 

As a note (6) comes the supporting assertion: 
“Certainly the California court in 1861 was better 
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equipped to construe the 1851 Act as to California 
property and to determine the effect to be given 
decrees of the Board of Commissioners than are 
courts today.” 

One essential bit of “equipment” which the 
California court lacked was jurisdiction. It lacked 
the jurisdiction to bind the United States by its de¬ 
cision because the United States was not a party. 
It also lacked jurisdiction to make any construc¬ 
tion of Federal law binding against any one except 
Mr. Moore and Mr. Smaw. It had neither the 
jurisdiction nor the power to make a valid con¬ 
struction of the Treaty of Guadalupe Hidalgo. 
The Protocol of Queretaro or the Act of March 
3,1851. 9 Stat. 631. 

The ownership of a small quantity of gold 
bullion was involved in that case, and the Court 
had jurisdiction to decide whether it belonged to 
Mr. Moore or Mr. Smaw. Its long discussion of 
Spanish Law, Mexican Law and English Common 
Law, while appropriate to the case in hand, did 
not fix Federal law and while determinative of 
the rights of Mr. Moore and Mr. Smaw, it was not 
determinative of the rights of anyone else and 
particularly of the rights of either the Govern¬ 
ment of the United States or the People of the 
United States for whom that Government, in its 
proprietary capacity, stands as Trustee. 

Whether or not the logic of the Moore case can 
be controverted is a question of fact. Appellee has 
merely asserted, for what it is worth, his “guess” 
or “opinion” on the subject. He even supports 
his opinion by quoting himself in a foot note. 
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Let’s examine the opinion and see: 

Appellee’s whole argument, on the merits, is 
based upon this decision. The other two points, 
while substantial, are either subsidiary or techni¬ 
cal in character. They do not greatly help in ar¬ 
riving at the solution of the main question as to 
who owns the minerals under the Dominguez grant 
—the People of the United States or the descen¬ 
dants and successors in interest of Christoval 
Dominguez. 

On page 9, Appellee asserts: . . . 4 ‘the Moore 
decision is the only decision found which has ruled 
squarely on the question of passage of title to 
minerals under the 1851 Act . . . .” 

Now Moore v. Smaw “supra” holds that the 
minerals under Spanish or Mexican grants passed 
to the United States by cession under the Treaty 
of Guadalupe Hidalgo and the clarifying Protocol 
of Queretaro. Appellee concedes this point by 
complete reliance on this case, and by so stating 
in his brief, (p. 7, lines 17-21). 

Mr. Justice Field held squarely on this point. 
Therefore all are agreed that on cession, the minerals 
in the lands under the Dominguez grant belonged to 
the United States. 

Either the United States conveyed them thereafter 
or it still owns them. 

The only evidence of conveyance lies in the pro¬ 
ceedings under the Act of 1851 for confirmation and 
the U. S. Patent that issued to give effect to the con¬ 
firmation as affirmed by court in those proceedings. 
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The U. S. Patent (Plaintiff’s Exhibit No. 6; Joint 
App. p. 25 et seq), must be construed to be a Patent of 
Conveyance for the Appellee to prevail in this case, 
providing of course we are restricted to law and are 
not diverted by political considerations into the extra¬ 
judicial field of public policy, which field under our 
Constitution belongs exclusively to Congress. 

Mr. Justice Field meets this issue head on with the 
assertion 

“There is nothing in the Act restricting the 
operation of the patents thus issued to the inter¬ 
ests acquired by the claimants from the former 
Government or distinguishing the patents in any 
respect from the general class of conveyances, 
made under that designation by the United 
States.” Moore vs. Smaw, 17 Cal. 199-224; quoted 
in Appellee’s Brief p. 8. 

In that statement which is untrue in fact erroneous 
in law lies the basic error of the late Justice Field in 
Moore vs. Smaw. 

In the first place he announces a principle of crimi¬ 
nal law, out of context, to govern a case in civil law. 
His statement “There is nothing in the Statute which 
restricts, etc.” is an extention of the doctrine of crimi¬ 
nal law that whatever is not prohibited is permitted. 
That principle does not govern a grant of power by 
Congress to a public official. The opposite rule ap¬ 
plies here to-wit: a power not specifically granted is 
prohibited. An official cannot perform a valid act 
beyond or in excess of his granted powers. Justice 
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Field should have looked for a power to grant not a 
failure to restrict 

A reductio ad absurdum will reveal the fallacy in 
the logic of the late Justice Field. 

He says, 

“There is nothing in the Act of 1851 to restrict 
the operation of the patents to the interests ac¬ 
quired by the claimants under the former govern¬ 
ment . . . 

It would follow, that if the patent, when issued, had 
contained a description of the White House or Wash¬ 
ington Monument or the United States Capitol, it 
would have conveyed valid title to those structures to 
the Mexican Claimant. 

This isn’t a very respectable type of nonsense let 
alone a decision which the Department of Justice says 
“cannot be controverted” in its attempt to further 
withhold from the People of the United States prop- 
ery which is legally their own. The Attorney General 
should be arguing our side of this case rather than 
reviving old fallacies to protect an ancient fraud. 

The Act of 1851 (supra) provides (Sec. 13) that in 
passing on the validity of any claim the Commission¬ 
ers, the District Court and the Supreme Court 

“ . . . shall be governed by the Treaty of Guada¬ 
lupe Hidalgo the law of the Nations the laws, 
usages and customs of the Government from which 
the claim is derived . . . 


r 

* 

* 





j 
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The Treaty, and the laws of the Nations and the 
Act of 1851 in implementation thereof, merely reaf¬ 
firmed the ancient doctrine of International Law that 

• . * . * 

a change in sovereignty did not affect title to property 
in private ownership. 

Confirmation of Mexican titles was the only thing 
involved. Governmental procedures were set up to 
ascertain the validity of claims and for their confirma¬ 
tion if found valid. The Decree of Confirmation as 
affirmed is the governing document. The subsequent 
patent is only documentary evidence. 

Mr. Justice Field himself, later, announced the 

. ' •> i 

“double operation” of a patent in the legislation of 
Congress. Langdeau vs. Hanes, 21 Wall 521; 88 U. S. 

22 L. Ed. 606. j 

_■ * . . I 

When the Congress authorized the deed to convey 

an interest of the United States the patent is a patent 

of conveyance. ■ 

* 

When the Congress authorized the deed as a con¬ 
firmation of a title held by another, it is a patent of 
confirmation and is only documentary evidence. It is 
not a conveyance. 

In Brown vs. Brackett, 21 Wall 387, 88 U. S. 398, 

22 Law Ed. 622, the late Justice Field again spoke in j 
conflict with Moore vs. Smaw (supra) when he an- j 
nounced that the confirmation was the governing docu- ! 
ment and that the subsequent patent covered only the j 
claim confirmed and nothing more. 


An examination of the proceedings in this cause 
showed that the claimants claimed a Rancho under a 
grant to Christoval Dominguez by Governor Sola (PI. 
Ex. No. 3 pp. 21-22 Joint App.) and that their title 
was confirmed “under their rights derived from the 
source above mentioned.” 

Appellee and the Court below point out that the 
claim uses the words “fee simple” and “fee” to de¬ 
scribe their claim (PL Ex. 1 p. 12 Joint App.). Here 
the words “fee simple” and “fee” when used to de¬ 
scribe title under a Spanish Grant must be construed 
as the claimants themselves construed them to de¬ 
scribe “a complete or perfect grant” under Spanish 
law. We are compelled to apply the “laws, usages and 
customs of the government from which the claim is 
derived” by Sec. 11 Act of March 3, 1851; 9 Stat. 631. 
Appellee herein together with Mr. Justice Field in 
Moore vs. Smaw seeks to apply the Common Law of 
England. 

The words “fee simple” and “fee” are unknown 
to Spanish or Mexican Law and in their technical 
sense describe an estate unknown to those jurisdic¬ 
tions. 

Congress and various State Legislatures have made 
the same inaccurate use of these terms but Courts seek¬ 
ing to preserve “sense” rather than create “nonsense” 
have found no difficulty in construing them to desig¬ 
nate the title or estate which was intended. Thus in 
describing a right of way through certain premises “in 
fee simple” the words were construed in connection 
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with the other clauses in the deed to mean the grant 

N 

of an easement in fee simple and not a grant of land 
in fee simple. 

It will be noted that the words “fee” and “fee sim¬ 
ple” were not contained in the prayer of the petition. 
There the claimants sought only that the Board “take 
their said claim into consideration and to declare their 
title to the said Rancho of San Pedro, good and valid 
and to confirm the same and as in duty bound etc.”. 

The words “fee” and “fee simple” are not to be 
found in the evidence introduced, the opinion of the 
Board of Commissioners, the Decree of Confirmation, 
the Court affirmance of the Decree, the Certificate of 
the Surveyor or in the patent. 

On the contrary it was a Rancho which was de¬ 
scribed in each document. It was a grant of a Rancho 
to Christoval Dominguez by Governor Sola which 
formed the basis of the title and all the documents in¬ 
cluding the patent limited the confirmation to “title 
deduced from Christoval Dominguez.” 

Whatever the wording in the patent involved in 
Moore vs. Smaw may have been, there is no “grant 
to a fee simple estate” mentioned in the patent in¬ 
volved in this case. Regarded as a patent of confirma¬ 
tion, it confirmed only such title to a Rancho as was 
deduced from Christoval Dominguez.” 

Regarded as a patent of conveyance, it only con¬ 
veyed such title to a Rancho as was “deduced from 
Christoval Dominguez.” 


In either ease we must go back to the grant of 
Governor Sola to Christoval Dominguez to find out 
what title was granted or confirmed. In either event 
we are confronted by a grant to the Rancho San Pedro. 
In either event the grant must be construed under 
Mexican or Spanish Law. In either event the minerals 
were not conveyed. Two insurmountable difficulties 
prevent the transfer of the minerals. 

(1) Minerals were not named and specifically 
granted as was necessary under Spanish or 
Mexican Law to pass title thereto. Silence 
was ineffectual. 

(2) Governor Sola had no power to grant minerals. 
Minerals under Spanish or Mexican law could 
not be granted by a Governor. They passed 
only through another procedure known as 
“Registry” and Judicial possession. 

It is interesting to note that Appellee quotes Fre¬ 
mont vs. U. S., 17 How. 542, 15 Law Ed. 241 on p. 12 
of his brief. That case held that the Commissioner 
and the Court had no authority under the Act of 1851 
to pass upon or confirm title to a mine or minerals. 
The case was later overruled by Castillero vs. U. S., 
67 U. S. 532, 2 Black 17, 17 Law Ed. 360. In this 
later case it was held that while jurisdiction to con¬ 
firm title to a mine or minerals existed proof must con¬ 
form to Spanish and Mexican Law and Registry and 
Judicial possession must be clearly proved. It will be 
noted that in the Dominguez proceedings herein in- 
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volved there was no suggestion of mines or minerals 
in the whole proceeding and no evidence on the sub¬ 
ject of Registry and Judicial possession of a mine was 
offered or considered. The proof held essential to 
confirm a claim to minerals in the Castittero case 
(supra) is complete lacking in these proceedings. 

Let us recapitulate the discussion as to Moore vs. 
Smaw (supra) 

(1) It held that the minerals passed to the United 
States by cession. 

(2) It held that the patent in the confirmation pro¬ 
ceedings conveyed the minerals from the 
United States to the Mexican claimant thereby 
giving him a part of the public domain of the 
United States which he had never owned before 
and to which he had made no pretense of own¬ 
ership under Mexican or Spanish Law. 

(3) It held that the conveying officials of the 
United States Government were granted the 
power to thus make a gift of the public domain 
because there was nothing in the Act of 1851 
which restricted them from doing so. 

(4) It held that a patent under the confirmatory 
proceedings provided for in the Treaty of 
Guadalupe Hidalgo and the Act of March 3, 
1851 which set up the procedure to implement 
it was a patent of conveyance and not of con¬ 
firmation. 
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Appellee declares that all this is the “settled” law 
of the land despite decisions of the Supreme Court of 
the United States to the contrary including several 
written by Mr. Justice Field himself after his eleva¬ 
tion to that Court. 

The Moore vs. Smarw case (supra) presents an in¬ 
teresting history when the original filings are exam¬ 
ined. It was handed to the sheriff for service on 
March 29, 1860. By April 2, 1860 it had been served 
and a demurrer had been filed. The defendant had 
waived answer and had stipulated away his case by an 
agreed statement of facts wherein it was stipulated 
that Plaintiff owned the land involved “in fee simple.” 
The suit was for four hundred dollars of bullion which 
the defendant had mined in the Plaintiff’s land on the 
basis of a license from the State of California and also 
a license to prospect which he claimed by virtue of the 
laws of the United States. Judgment was for Plain¬ 
tiff. An appeal was filed on April 16, 1860. It was 
heard in the October Term of 1860. Only Respondent 
filed a brief. 

Whether or not the patent in the confirmatory 
proceedings constituted a conveyance of the minerals 
by passing a fee simple estate was not the issue. The 
fee simple estate was admitted by written stipulation 
for the purposes of the cause. 

Defendant contended merely that the patent was 
inoperative as against interests of third persons by 
the provisions of Sec. 15 of the Act of March 3, 1851 
and that he was such a third person either as licensee 
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of the State of California or of the United States Gov¬ 
ernment. The court held he was not a “third party” * 
under either source and gave judgment for the value of .. 
the bullion ($400) to Plaintiff. It was affirmed on 
appeal. 

The decision of Mr. Justice Field that Plaintiff 
owned the land in fee simple by reason of the Patent 
of Confirmation was purely a dictum. The fact of 
fee simple ownership had been stipulated. 

It is this “dictum” in a patently phoney appeal 
which Appellee herein claims to constitute “settled 
law” in the United States and claims to be binding 
upon the United States Government even though it 
was not a party to the action. * 

For argument in depth we respectfully urge again 

» 

that a plain reading of the Dominguez Patent, involved 
herein (PI. Ex. 6 Joint App. p. 25) proves that al¬ 
though the patent herein was one of confirmation only 
it doesn’t make a bit of difference whether it be con¬ 
strued as one of conveyance or one of confirmation, 
because all that was either conveyed or confirmed in 
the patent, by a specific provision in the granting 
clause in the patent was the rights that the grantees 
held in a described parcel of land “by title deduced 
from Christoval Dominguez.” ... 

In either event we must return to the grant of Gov¬ 
ernor Sola to Christoval Dominguez to find out what 
that title was. There we find that the grant was to 
the Rancho of San Pedro. It did not and could not 


convey the minerals to the grantee under Spanish or 
Mexican Law. 

APPELLEE’S POINT II 

Appellee next asserts that (A) Federal Cases (B) 
The Legislative History (C) Administrative Interpre¬ 
tation support the Secretary of the Interior’s decision 
that the patent conveyed the minerals. 

A The Decisions. 

Appellant has read all the cases set forth in Ap¬ 
pellee’s Brief. It is useless to construe them. The 
Court will unfortunately have to read them as a mat¬ 
ter of routine duty. When that has been done we will 
all emerge from the same door that we entered. We 
will recall that Appellee had frankly stated that the 
Moore vs. Smaw (supra) decision ‘‘is the only deci¬ 
sion found which has ruled squarely on the question 
of passage of title to minerals.” (Appellee’s Brief 
p. 9 lines 25-27). The balance are cases that do not 
so hold and are in no sense determinative of the issue. 
It is true that Mr. Justice Field loosely referred to a 
patent of confirmation as one of conveyance in Beard 
vs. Federy, 3 Wall 478, 18 Law Ed. 88, but that case 
and Field’s statement was disapproved and overruled 
in the later case of Boqutllas Land & C. Co. vs. Curtis , 
215 U. S. 339 ; 53 Law Ed. 822. In this case the late 
Justice Holmes gently but firmly restored to the lexi¬ 
con of the Supreme Court the word “confirmation” 


and destroyed Justice Field’s error of using the term 
as a synonym for the word conveyance. 

Appellee seems to think that Appellant is contend¬ 
ing that in cases where the Commissioners appointed 
pursuant to the Act of March 3, 1851, had jurisdiction 
their decision can be collaterally attacked. No such 
position has been taken. The decisions quoted on this 
point by Appellee are not in issue here. Appellant 
contends that the jurisdiction of the Commissioners 
and the confirming officials was limited to claims of 
title under Mexican or Spanish Law and that they were 
not empowered by the Act to give away the public 
domain as a bonus or lagniappe. It is our contention 
that if they did so their act was void, not as a mistake 
made within their jurisdiction but as an act performed 
in excess of their power. 

On page 12 of Appellee’s Brief, this statement 
made, “The habendum clause of the patent is plain in 
granting a full fee simple title as known to the com¬ 
mon law.” The two cases Appellee cites in support 
of its statement are not in point. Appellee was re¬ 
ferring to Plaintiff’s Exhibit 6 Joint App. pp. 27-28. 
Nowhere in that document do the words “fee” or “fee 
simple” appear. On the contrary the granting clause 
restricts the grant or confirmation to the title “de¬ 
duced from Christoval Dominguez” and the “haben¬ 
dum clause” states that they shall hold said premises 
“in the respective shares and proportion and with the 
stipulation aforesaid.” It is a gross misstatement to 
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say that the Dominguez Patent “grants a full fee sim¬ 
ple title as known to the common law. 

Appellee asserts two fallacies as to the Dominguez 
Patent. First, that it was a conveyance rather than a 
confirmation. Second that it purports to convey a fee 
simple title when in fact the title it either confirms or 
conveys is specifically restricted to the rights in the 
property described, the grantees had enjoyed “by title 
deduced from Christoval Dominguez.” 

It would uselessly prolong this Brief to refer to 
all the cases. Appellee cites to support these fallacies. 
They merely gild the error with words. 

B. The Legislative History. 

Appellee devotes scant space to this topic and well 
he might Legislative history is sometimes resorted to 
as an aid to “construction” of a statute. A court has 
no power to construe unless on the face of the statute 
there appears a doubt or ambiguity. No doubt, am¬ 
biguity or confusion exists on the statute involved 
herein. All the doubts and confusion were introduced 
by unwarranted construction on the part of Mr. Jus¬ 
tice Field and others. The procedure was intended to 
confirm Mexican or Spanish titles in the ceded Terri¬ 
tory and nothing more pretentious. That hidden away 
in the statute or to be implied from what it did not 
say is the power to give away the public domain is 
merely the absurd assertion of the late Justice Field, 
whose reputation rather than whose logic has pro- 



* 

V 
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tected this error for nearly a century. Appellee has 
fallen into the error of assuming that Mr. Justice 
Field can’t be wrong. A dispassionate consideration 
of his words condemn him. His loose and inaccurate 
phraseology has been officially disapproved and cor¬ 
rected as heretofore shown by the late Mr. Justice 
Holmes. . 1 . 

Appellee next quotes a statement from the legisla¬ 
tive history. He seeks to construe the statute without 
first pointing out the doubt or ambiguity in the statute 
that must proceed the judicial power to construe. 
It is to be hoped that the learned Court in this case 
will not confuse the '‘none too bright” observations 
of the late Senator Berrein with the Act of Congress 
involved and will not construe for the sake of con¬ 
struing when no doubt appears on the statute which 
requires construction. 

C. Administrative Interpretation. 

’ • k * * i /. * * ' , l , ‘ 

This is a completely barren field. Power to convey 

* ' • ' ." ’ v* ’ * * *-»» , r *p 

the public domain does not arise from long continued 
or uniform practice. A short quotation from United 
States v. California, 332 U.S. 19, 91 Law Ed. 1889, 

should be a sufficient answer to this “red herring.” 

• * • * „ < * . * * 

"The government, which holds its interests 
here as elsewhere in trust for all the people, is not 
to be deprived of those interests by the ordinary 
court rules designed particularly for private dis¬ 
putes over individually owned pieces of property; 
and officers who have no authority at all to dis- 
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pose of government property cannot by their con¬ 
duct cause the government to lose its valuable 
rights by their acquiescence, laches, or failure to 
act” 

APPELLEE’S POINT III 

The third point asserted in Appellee’s Brief is that 
Section 15 of the Act of March 3, 1851 bars Appellant 
as a claimant. 

This point would only be valid only if Appellant was 
making an attack upon the patent or proceedings. 
Appellant is not doing this. All that is sought is, that 
the patent be restricted to its legal limits and not be 
illegally expanded in its operation to cover rights in 
excess of its terms and concerning which the signing 
official had no authority of disposition. 

U. S. vs. California, supra. 

A solemn acceptance and approval of this decision 
of the Supreme Court of the United States is respect¬ 
fully urged on this Honorable Court when questions 
of 4 ‘policy” and “rules of property established by 
acquiescence” and the 44 necessity of maintaining status 
quo” together with emotional considerations of the 
effect of a favorable decision on the “vested rights of 
innocent people” clamor for recognition. 

All decisions of all courts should create hours of 
solemn reflection. But the Judicial Process was not 
designed to set policy in our system of Constitutional 
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government. While courts do legislate “interstitially” 
as Mr. Justice Holmes remarked or “fill in the gaps” 
as Mr. Justice Cordoza puts it, they do not legislate 
in the grand manner, and do not legally ignore the 
positive provisions of Statutory Law on the grounds 
of expediency. Such actions, if performed, are not 
judicial actions, nor does a court in performing them 
exercise a judicial power. They constitute examples 
of usurpation only and are comparatively rare in 
American Jurisprudence. Appellant closes with an ex¬ 
pression of confidence that on such a stream this Hon¬ 
orable Court will feel no urge to embark. 

CONCLUSION 

Because the statutory proceedings for confirmation 
were limited to titles already held under Mexican law; 

Because the claimant claimed only a Rancho and 
not a mine; 

Because, under Mexican law, the minerals in the 
grant confirmed, remained in the Mexican Sovereign 
and were conveyed to the United States by cession; 

Because confirmation added nothing to the claim 
held under Mexican law and could not legally do so; 

Because all rights not covered by the claim of title 
enjoyed under Mexican law became a part of the Pub¬ 
lic Domain of the United States; 

4 





Because the United States has never conveyed 
those minerals and its officials had no power to do 
so under the statutory proceedings for confirmation; 

Because the Patent specifically restricted its appli¬ 
cation to “title deduced from Christoval Dominguez”; 

It follows that the minerals beneath the Dominguez 
grant belong to the people of the United States for 
whom the Untied States Government holds title as 
trustee. 

It is respectfully urged that this title of the People 
of the United States be declared by the Honorable 
Court; that the denial of Plaintiff’s application for an 
oil and gas lease thereon be set aside; and that the 
Defendant, as Secretary of the Interior, be ordered 
to reconsider said claim and act thereon in conformity 
to the decree that the minerals involved constitute a 
part of the Public Domain of the United States. 

Respectfully submitted, 

WELBURN MAYOCK 

MORRIS LA VINE 
Attorneys for Appellant. 
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